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ADVERTISEMENT. 



The subject of this Supplement to the Author's Vo^ 
lume on " Parochial Law,** was not included therein, 
with the view of its forming part of a contemplated 
work on Church Law. The prospect, however, of 
being able to accomplish this becoming every year 
more distant, and the Law of Patronage being attended 
at^present with a peculiar interest, the Author has 
been induced to publish the following sheets as a 
Supplement to the " Parochial Law,** with the matters 
treated of in which, the Law of Patronage is nearly 
connected. 

The Author has had occasion, in reference to certain 
points, to refer to decisions of the General Assembly ; 
but the difficulty of ascertaining the nature of the causes 
decided, and of obtaining information as to the^facts or 
the grounds of decision, is so great, that he has con- 
tented himself with such scanty notices as he has found 
in other publications^ and the abridgment of the pro- 
ceedings of the Assembly to which these refer. 

Edinburgh, April 27, 1838. 
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CHAPTER I. 



INTRODUCTORY. 



1. The parochial ministers of Scotland, like those of other 
established churches, unite in their persons two different 
classes of rights, viz. the right to the holy office of a spiritual 
pastor in the church of Christ, and the right to the temporal 
emoluments, or benefice, wherewith the office has been 
endowed. These, however, are in no respect necessarily- 
connected, and the former may perfectly subsist without the 
latter. Even when conjoined, being diverse in their origin, 
the title by which they are held is also generally different. 
The holy office rests on warrant of Scripture alone, and the 
admission thereto is only by the church. The right to the 
temporal endowments flows directly or indirectly from the 
civil power, and the title to it is regulated by the rules pre- 
scribed by the civil power, and agreed to by the church, as the 
condition of the endowment. Sometimes such endowment 
is conferred on whatever persons may be by the church admit- 
ted to the spiritual office, without any reservation as to the 
appointment to the temporal rights, as was the case in Scot- 
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land for a few years immediately prior to the restoration of 
Charles 11. More generally, a right of presentation to the 
benefice is constituted in favour either of the state or of private 
individuals. In such case, it necessarily happens that the full 
and free exercise of election in the choice to the spiritual office, 
and in the appointment to the civil rights, by the respective 
parties entitled thereto, must in both suffer some limitation, 
so as to attain the object of combining the two classes of 
rights thereby conferred in one and the same person, or else 
the one must be in substance absorbed by the other, though 
the form of a separate exercise of choice may still be main- 
tained. 

2. For some years after the Reformation in Scotland, the 
ministers scarcely enjoyed any legal provision ; and, accord- 
ingly, their appointment was, in general, not to a benefice, 
but to the spiritual office of pastor alone. To this office no 
one might enter without being lawfully called thereto. " Be- 
sides the calling of God, and inward testimony of a good con- 
science,'' without which it is declared ^^ none ought to pre- 
sume to enter into any office ecclesiastical,"^ there is required 
an outward calling or vocation, which is described in the books 
of discipline as having two parts : viz. 1 . Election ; an(^ 2. 
Ordination or admission, which includes examination. 

3. According to the first of these books, ^^ it appertaineth 
to t^e people, and to every several congregation, to elect 
their minister ; ^'^ and in the second, election is defined to be 
^' the chusing out of a person or personea makt abill to the 
office that vaikes be the judgement of the elderschip [presby-p- 
tery] and consent of the congpegation to whom the person or 
persones beis appointed ; ''^ while in both it is equally strongly 
providied that no one should be in trudged on a congregation 
contrary to their wilH the consent of the congregation being 
assumed as the requisite titlie for taking any one on trial with 
a view to his adtni'ssion to the spiritual office. 

4. At an early period after the Reformation, howevei:^, 
claims ta the right of presentation were advanced by the 
ancient patrons as to the proper beneficei^ not previously apr 

* Second Book of Discipline, c. 3, § 3. — * 4. 1. 2. — ' c 3, § 4. 
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propriated to religious houses, &c*, and by the hew lords of 
erection as to the stipendiary cures in parishes Irhereof the 
churches had been appropriated in the manner to be tmine'*> 
diately mentioned. To judge of the nature of that right, and 
of the claim to exercise it in regard to the stipendiary minis- 
ters of the Church of Scotland, it will be necessary to take a 
cursory view of the state of patronage prior to the Reforma- 
tion, and of the effects produced by that event on the rights 
to benefices. 

5. Patrons seem originally to have b^en merely the guard- 
ians of the temporal property of particular <^hurches ; and the 
principal rights which afterwards cafne to bd attached to patron- 
age, are understood to have had their origin in the conces- 
i^ion by the church of privileges in favour of those who should 
endow particular churches, as an inducement to the practice. 
The privileges thus conceded as to churches newly founded^ 
were probably assumed as to others by the persons of greateaft 
power and influence in their neighbourhood; and finally lliey 
were claimed, by the Pope, in titnes of Popery, and by thd 
Crown after the Reformation, in regard to all churches to which 
BO right of patronage could be shown by individuals ; and the 
rights of patronage, once in this way assumed, were transfer^ 
red to private individuals, by whom they were held as if origitt'-^ 
ally constituted by endowment^^ or by conceslston frOln thef 
church. 

. 6. The party enjoying the privileges of a founder was termed 
patronUs and advocatus. He had a preeniinent seat, and a 
burial-place in the church ; he enjoyed a right of precedency 
among the clergy in processions ; his name and arms w^0 
engraven on the church, and on the bells, chalices, &c. ; and 
he was i^ecially mentioned in the public prayers. 

7. Besides these honours, he enjoyed other more substantial 
rights. He had the disposal of the fruits of the benefice during^ 
a vacancy ; and his consent rendered valid, leases or feus which 
the incumbent could not otherwise have granted ; and, finally, 
he had the right of presenting to the benefice. As patron and 
advocate, he was bound to defend the church from the encroach* 
ments and depredations of others ; while very generally he 
made use of his privileges to turn a considerable portion of tho 
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revenues of the benefice to his own patrimonial advantage ; 
and the right of presentation was too often made subservient 
to this object.^ 

8. Prior to the Reformation, a considerable number of pa- 
tronages had come to be vested in ecclesiastical establishments 
or persons, and the right of presentation to a still greater num- 
ber had been extinguished by their total appropriation to such 
parties. Out of about 1 000 parsonages in Scotland, all except 
262 had before that event been appropriated, by grants of the 
patrons, to religious houses, to tibe chapters of cathedrals as 
<* common kirks," or to the bishopric itself, in which last case 
they were termed " mensal," as originally granted for the sup* 
port of the bishop's table. The duties in parishes so appropri- 
ated were performed either by members of the establishment 
to which they belonged, or by a vicar, the fruits of the benefice 
being drawn by the religious house, chapter, or bishop, respect- 
ively, these being the titular parsons in right of the benefice. 
Besides such appropriated churches, there were others whereof 
the patronage only belonged to the bishops, chapters, and reli- 
gious establishments, and which were, of course, ser\'ed by a 
parson presented or collated by them, and enjoying the fruits 
of the benefice. The former description of churches were called 
patrimonial ; the latter, along with those whereof the patron- 
age belonged to laics, were denominated patronate. 

9. Notwithstanding the progress of the Reformation, the 
bishops, the heads of religious houses, and the beneficed clergy, 
generally retained possession of their benefices, though, from 
the commencement of the Reformation, various measures were 
put in operation by the laity for appropriating the possessions 
^d tithes of the benefices to themselves. The incumbents, 
in many instances, alienated the property of the benefice in 
favour of friends and confidential persons ; and the patrons of 
the smaller benefices, or parsonages, on these becoming vacant 
by death or forfeiture of the incumbents, entered into posses- 

' It was a very common practice fat tlie patron to obtain from the presentee, his own 
ooQsent being adhibited, a tack of the teinds to some confidential person for his behoof; 
the tack duty being in substance a stipend out of the tythe, which was truly, by this 
device, drawn for the benefit of the patron j and this was not deemed a simoniaca^ 
paction. 
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sioiiy in many instances, without order of law ; while, as to the 
greater benefices, Queen Mary, as they fell vacant, made 
grants of them to the lay nobles, &c., in commendam, a sort of 
right which had been common before the Reformation.^ The 
cures at the same time were served by the reformed ministers, 
but they generally had no right to the benefice ; and, although, 
the Queen had directed the thirds of all benefices to be levied, 
and a stipend to be assigned to them out of this fund, it was 
neither fairly uplifted nor properly applied ; so that, in reality, 
the ministers were mainly dependent for their subsistence on 
the contributions of their flocks. 

. 10. In this state did Murray find matters when he entered 
on his regency in 1567, — the reformed faith professed by the 
people, and the Roman Catholic religion that still recognised 
by law,^ — ^the ministers actually serving the cure, without legal 
provision, and the fruits of the benefices in possession of popish 
incumbents, patrons, and lay commendators. By a series of 
statutes, immediately passed, popery was abolished,' the re- 
formed religion recognised, and its confession of faith ratified 
and approved ;* a legal provision was made for the ministers 
by interponing the sanction of the legislature to the levying 
of the ^^ thirds," and allocating to them stipends out of the same ; ^ 
and the admission of ministers was declared to be ^^ only in 
the power of the kirk,"^ while the " kirk " was declared to con- 

^ Originally commendators were nothing more tlian stewards^ to call for and receive 
the rents of the benefice* till titulars were presented. Grants in commendam, how- 
ever, offiiring a convenient means to evade the canon law» and enable parties incapable 
thereby of holding a benefice, to draw the fruits thereof, or to enable the same person 
to hold two incompatible benefices, commendators were early allowed to become 
* procoratores in rem suam.' This abuse, of confisrring benefices in this way on parties 
who could not otherwise have held them, became very prevalent prior to the Refor- 
mation ; such grants being often the objects of purchase. Conmiendams were dis- 
charged by the act 1466, c. 8, except by the ordinary, fi>r six months ; but the prac- 
tice nevertheless continued, and (like other abuses) afforded great fiicility in the first 
steps towards spoliation of the church property. 

' Queen Mary had always declined ratifying the act of the Estates in 1560 with 
reference to religion. — ' 1567, c. 2, 5.-—^ c. 3. — * c. II. 

' c 7. The act is as follows : — " Item, it is statute, and ordained be our Sove- 
raine Lord, with advise of his dearest Regent, and three Estates of this present 
Parliament, that the examination and admission of Ministers, within this realme, lie 
only in the power of the kirk, now openlie and publickly professed within the samin. 
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sist of ^^ the ministers of the blessed Evangel of Jesus Christ, 
whom God of his mercie hes now raised up amangst us, or heir- 
after sail rayse, agpreeing with them that now livis in doctrine 
and administration of the sacraments, and the people of this 
realme that professis Jesus Christ as he is now offered in hia 
evangel, and do communicat with the haly sacraments (as in 
the reformed kirkes of this realme they are publicklie adminis- 
trat) according to the confession of the faith." ^ 

1 1. The declaration in the act, c. 7, as to the admission of mi« 
nisters, was made under a reservation of ^^ the presentation of 
laick patronages" by " the just and auncient patrones." The 
reservation being thus limited to <^ laick" patronages, it could 
neither extend to those patronate churches whereof the patron- 
ages had belonged to the bishops and religious establishments, 
nor to their patrimonial churches whereof they were titulars.^ 
As to these last, the right of presentation had necessarily been 
extinguished from the date of the appropriation, as the bishop, 
religious establishment, or great beneficiary, being titulars of 
the benefice, no vacancy ever occurred, and so the benefice, to 
the presentation to which alone the right of patronage applied, 
was permanently filled, either by the religious house, an un- 

The presentation of laick patronages alwaies reserved to the just and auncient patrones. 
And tliat the patroun present ane qualified persoun, within sex monethes (after it 
may cum to his knowledge of the decease of him quha bruiked the benefice of before), 
to the superintendent of thay pai'tis quhair the benefice lyes, or uthers havand 
commission of the kirk to that efiect ; utherwaies the kirk to have power to dispone 
the samin to ane qualified person fi>r tliat time. 

" Providing, that in caice the patron present ane person qualified to his understand- 
ing, and failzeing of ane, ane uther within the said six moneths, and the said superin- 
tendent or commissioner of the kirk refusis to receive and admit the person presented 
be the patron as sud is, it sail be lesum to the patron to appeale to the superintendent 
and mkiisters of that province quhair the benefice lyis, and desire the person presented 
to be admitted, quhilk gif they refuse, to appeal to the General Assemblie of this haill 
realme, be quhome the cause being decyded, sail take end as they deceme and 
declair.** 

» c. 6. 

' " All patronages are accounted ecclesiastic,** says Sir George Mackenzie, in his 
Observations on this act, " which either belong to ecclesiastical persons, or which 
have flowed from the King (tho* by infeftment), since the Reformation, in so far as 
concerns these benefices, wherein the King succeeds in place of the Pope, who before 
the Reformation was accounted universal patron. Laic patronages are such as have 
been disponed befi>re the Reformation by his Majesty, and those pass by infeftment, or 
have been founded by laic patrons since.** 
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dying corporatioiiy or the great beneflci&ry who^ a^ sueh^ was 
.titular of the parsonage or appropriated benefice. The ap^ 
pointment of persons to serve the cure at these churches wail 
not a presentation to the benefice, but mei^ly the nominadoU 
of a vicar or other stipendiary substitute to perform the duties 
of the cure, and this right was now declared to be in the ^e^ 
formed church, while there was no reservation <>f any right of 
presentation except as to those patronages belonging to laymen. 
Under this act, therefore, the nomination of tdl stipendiary 
iliinisters lay with the church itself, and, as already noticed, 
this was exercised jointly by the congregation and the presby- 
tery, the consent of the former being essential to the admiitoion. 
Further, even as to laic patronages, this act left full power to 
the church to admit or refuse the presentee of the patron, the 
only remedy given to the patron in the event of a refusal to 
admit, being an appeal to the General Assembly, ^^ be qvkomei* 
it is provided, ^^ the cause beand decyded, sail take end as they 
decerne and declair." 

12. In this state of the law as to patronage% King Janiesi 
on his assuming the reins of government, advanced a daim 
on the part of the Crown to all the property of the popieb 
church, as bona vacantia and hating acereseed thei'eto ; and on 
this footing he made heritable grants of the great benefices to 
his nobles and courtiers, erecting them into temporal loi^dships, 
which included, not only the territorial possessions, but the ap^ 
propriated churches attached thereto, and also the patronages 
belonging to the great benefice over unappropriated churches, 
and consequently ecclesiastic at the date of the act 1567.^ The 

' In tKe meanwhile, Wfore the right of the Cr6Wn eoM thus be made avaOable for 
the pennanent appropriation of the church propertyi a device had been'fidlen upon, 
during the regency of Mar, for its intermediate enjoyment. Clergymen were appointed 
to the vacant bishoprics, abbacies, and other benefices, under a simoniacal paction that 
while they should draw the revenues, which as yet by law were payable to the bene- 
ficiary alcme, they should only retain a certain moderate allowance for themselves, and 
pay over the bulk of the revenues to the lay noble who had obtained a gif^ thereof 
These l>eneficiaries were called *' Tulchan,'* bishops, abbots, &c. from the name given 
to a stuffed calf, in use then to be set beside a cow, to induce her the more readily to 
part with her milk. Finally, the erection of the benefices into temporal lordshiJMi, 
effected the permanent appropriation of church property. None of the bishoprics were 
erected, the restoration of episcopacy having been all ak>ng in contemplation of the 
court. 
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grantees of these erected benefices, now called lords of erection, 
came thus in right of the patronages of patronate churches be- 
longing to the benefice, and became, as the great clerical bene- 
ficiaries to whom they had succeeded had been, titulars of the 
appropriated benefices or patrimonial churches of the suppress- 
ed establishment. These benefices were thus permanently filled 
as before by the grants to these titulars and their heirs, so that 
no vacancy could occur, and no occasion arise for the exercise 
of the right of patronage. As titulars of the several appro- 
priated churches, however, the lords of erection acquired right 
to the tithes of the parishes, but under the same condition on 
which they had been held by the clerical titulars^ of providing 
worship thereat. This they could only do by payment of a 
stipend out of their teinds to ministers serving the cure, and 
in consideration of this they assumed to themselves, or had 
specially granted to them by the crown, the right to present 
these stipendiary ministers, as their clerical predecessors had 
nominated vicars or other substitutes, and also took the title of 
patrons, " though," as Lord Stair observes, '* properly they 
were not such, because the ministers had no benefices, but 
were stipendiaries." ^ 

13. At the same time the lords of erection, and others in 
possession of the great benefices, made very inadequate pro« 
vision for the ministers, and often appointed the same person 
to several parishes, in order to diminish as much as possible the 
stipend to be paid by them The redress of this last-mention- 
ed abuse was among the ^^ speciall heids of reformation " craved 
in the second book of discipline, and by the act 1581, c. 100, 
proceeding on the narrative, that ^^ because for laik of preach- 
ing and teaching in sindrie parts of this realme, monie peopil 
ar suspected to be fallen in great ignorance, and danger of 
godles atheisme, it being found maist difficil that in the charge 
of pluralities of kirkes ony ane minister may instruct monie 
flockes," it was provided, " that every parish kirk, and sameikil 
bpundis as sail be found to be a sufficient and competent pa- 
roohiu thairfoir, sail have their awin pastour, with a sufficient 

* Sir George M*Ken2ie (Obs. act 1692, c. 121) observes, " that nothing could 
be so unjust or illegal as these patronages were." 
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and reasonable stipend, according to the stait and habilitie of 
the place/* 

14. Another of these special heads of reformation related to 
patronage. Although the final and conclusive determination 
as to the admission of a presentee lay, under the act 1567, 
with the church alone, still, in the opinion of the framers of this 
book, the " order " required by the Word of God could not 
stand with patronages and presentations, and they therefore 
desired their abolition in the following remonstrance : — 

^^ The libertie of the election of persons callit to the eccle- 
siastical functions, and observit without interruption, swa lang 
as the kirk was not corruptit be Antichrist, we desyre to be 
restorit and reteinit within this realm, swa that nane be in- 
trusit upon ouie congregation either be the prince or ony infe- 
riour person, without lawful election, and the assent of the 
people over quham the person is placit ; as the practice of the 
apostolical and primitive kirk and gude order craves. 

*^ And because this order quhilk God's Word craves cannot 
stand with patronages and presentations to benefices usit in the 
Paipe's kirk : We desyre all that trewlie fear God earnestly 
to consider, that for swa meikle as the names of patronages 
and benefices, togither with the eifect thereof, have flowit fra 
the Paip, and corruption of the canon law only, in sa far as 
thereby ony person was intrusit or placit over kirks having 
curam animarum. And for sa meikle as that manner of pro- 
ceeding hes na ground in the Word of God, but is contrar to 
the same, and to the said libertie of election, they aucht not 
now to have place in this licht of reformation. And therefore 
quhasumever will embrace God's Word, and desyre the king- 
dome of his Son Jesus Christ to be advancit, they will also 
embrace and receive that policie and order quhilk the Word 
of God and upright estait of his kirk craves, otherwise it is in 
vaine they have professed the same." 

15. This remonstrance was unavailing, and, in the act 1592, 
c. 116, which gave the sanction of the civil power to the Pres- 
byterian form of church government, it was expressly condi- 
tioned that the presbyteries (to whom all presentations were 
thereby appointed to be directed) " be bound and astricted to 
receive and admit quhatsumever qualified minister presented 
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be his Majestie or laick patronis*"^ The terms of this act are 
broader than those of the act 156T, and seem framed to include 
tiie patronages previously belonging to ecclesiastics, but, since 
the Refomiation, assumed as fallen to the Crown, and held 
either by the King, or laics to whom they had been grifted. 
Still, according to its words, it would seem only to extend to 
^^ benefices," and it ratified the prior statute, 1567, which pro- 
vided, as the only remedy to a patron, whose presentee had 
been deposed, an appeal to the General Assembly ; though, at 
the same time, by an immediately succeeding act, (c, 117,) in 
regard to benefices rendered vacant by the deposition of the 
incumbent, it was declared, that if the presbytery refused a 
minister presented by the patron, the latter should be entitled 
to retain the fruits of the benefice. 

16. The restoration of the bishops to their former temporal 
estate and privileges, having, by a course of measures gradually 
pursued for several years, been completed in 1606, and an ac- 
knowledgment of their ecclesiastical authority having been 
obtained from an assembly held at Glasgow in 1610,' the acts, 
agreed to by that assembly were confirmed by the statute, 1612, 
c. 1, whereby inter alia presentations were appointed to be 
directed to the bishop of the diocese, who was also empowered 
to present jure devoluto on the failure of the patron ; and it 
was provided that, if the bishop should refuse to admit a quar 
lified minister, who had previously been received into the 
function of the ministry, and was still undeprived, it should be 
lawful for the patron to retain the fruits of the benefice ; and 
fiftrther, that if no sufficient reason should be given for refusal^ 
letters of homing should be issued, ^^ charging the Ordinary 

* It was hf this act provided, tliat a prior statute, asserting the King*s prerogative 
in all causes, ** sail in na wayes be prejudiciaU nor derogate ony thing to the privi- 
lege that God hes given to the spiritual office-bearers in the Kirk, concerning heads 
of religion, matters of heresie, excommunication, collation, or deprivation of minis- 
ters, or sicklike essentiall censours, specially grounded, and havand warrant of the 
word of God." 

' Commonly called the angelical assembly, from the abundance of the coins called 
angda distributed among the members. Besides submitting to the ecclesiastical autho- 
rity of bishops, this assembly acknowledged the supremacy oi the king in matters 
spiritual. 
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to do his duty in the receiving and admitting of sik a person 
as the said patrone has presented." 

1 7. Notwithstanding these strong measures, the people still 
asserted their right to have a voice in the election of their 
minister, though without success;^ but, in a few years after 

* " A curious instance of procedure in tlie cose of an unpopular presentee* occurred in 
tlie same presbytery (Haddington) long after the introduction of episcopacy. In 
1621, Michael Gilbert, having obtained from the King a presentation to the parish 
of North Berwick, the presbytery appointed him to preach in that church, and the' 
people to send commissioners to testify what is * ther lyking or approbation' of him. 
G>mmissioner8 accordingly attended next meeting of the presbytery, and reported, 
' in name of the whole people, that thei ware not content w^ Michael Gilbert, and 
that universallie y® people had no lyking of him, and thawcht him not meit for that 
place/ The presbytery having taken him on trials, ' commends and allows his 
gift and holie afiectioun, juges him able to enter in the ministrie, q' it sail please 
God to call him w^ consent of the congregatioun, but in respect of the place of North- 
berwick, q^'unto the generall assemblie haldin at Aberdein has thawcht meit, an man 
of singular gifts, and authoritie, and experience. Also, in respect of yo commissionars 
of the said parochin of Northberwick dissenting yi'fra, we think him not meit for 
yt place of Noorthberwick.* It was ordained accordingly, that a letter should be 
written to ' My lord of St Androis, hearing the presbyteries judgement anent the said 
Michael Gilbert*s not qualilcation for Northberwick.* On the 6th of September, the 
presbytery received the following answer firom the Archbishop : — 

<< < Lpving brithren, I have receaved y' Itre touching Michael Gilbert, q^by I 
p^rceave yt he Is not be sow fond meit to be receavit in that kirk, but I most pray 
zow ia yo' answair to forbeir the consideration of y® kirk, at leist the mention of it. 
la^ your writt, because, as ] formarlie wrote, if he be fiind meit to be an minister, I can- 
not shift but give collation as 1 am requyrit ; he ia presentit to that kirk, y'for direetit 
t9 biB tryit by tow. If he be not fund meit, it exoners both sou and mee to say so 
in generall, that Michael Gilbert being presented be his Ma. for such a kirk, and 
directed by me to be tryed by sou, xe fund him not qualifiet. And no more than this 
being, I ssll desyr sou speedilie to acquent me whom se would chuse with consent of 
^ parochin, and I sail doe the best 1 can to have lou satisfeit, for I shall be loith to 
admitt any, whom se be yo*^ judgment finds not qualifeit to any of yoi* kirks ; and 
certainlie wold we in planting, have this regard to consider y^ qualities of men — ^ther 
prudence as weill as yr teiching— rwhom Chrysestome in some place requires as 
necessarie in a pastor, Or kirk would be in an better estate, and o^ calling not so 
exposed to contempt as it is ; but this I leave. And for the present commits you to 
God. 

'* ' Rests your assured brother, 

'" St Akdxews.* 
" The presbytery took the Bishop*8 hint, and made an act, declaring simply the 
presentee's *• non-sufficiencie,' but, after some delay, they received instructions from 
the Bishop (Feb. 5, 1622} to proceed with Gilbert's settlement; on which they came 
to this conclusion, ' that, in regard to the opposition already made by the people ; and 
in regard of the slander and contempt that may be given in publick to the ministrie. 
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the reestablishment of Presbytery in 1638, 'the right of pa- 
tronage was abolished by the act 1649, c. 39, which empowered 
presbyteries to settle ministers ^^ on the sute and calling, or 
with the consent of the congregation, on whom none is to be 
obtruded against their will ;" and farther recommended to the 
General Assembly to establish an order for settling the inte- 
rests of the presbyteries and congregations in this matter.^ 

urging the people to 3rield unto j% q^ no wayes they will do, that the mater be 
delayed to such opportunities as the Arch B. may bespek.* The presentee, however, 
ultimately prevailed; for, on the roll of members of presbytery for the year 1624, is 
< Michael Gilbert, minister of Northbervick.' "—M* Cries Life of MdviUe, vol. i., 
note ££., p. 469. 

' The Act is as follows :— >*' The Estate of Parliament, being sensible of the great 
obligation that layes upon them by the nationall covenant, and by the solemn league 
and covenant, and by many deliverances and mercies from God, and by the late so< 
lemn engagement unto duties, to preserve the doctrine, and maintain and vindicate 
the liberties of the Kirk of Scotland, and to advance the work of reformation therein, 
to ihe utmost of their power ; and, considering that patronages and presentations of 
kirks is an evill and bondage, under which the Lord's people and ministers of this 
land have long groaned, and that it hath no warrant in God*s word, but is founded 
onely on the canon law, and is a custome popish, and brought into the kirk in the 
time of ignorance and superstition ; and that the same is contrary to the second Book 
of Discipline, in which, upon solid and good ground, it is reckoned among abuses that 
are desired to be reformed, and unto severall acts of General Assemble, and that it is 
prejudiciall to the liberty of the people, and planting of kirks, and unto the free call- 
ing and entrie of ministers unto their charge : And the said Estates being willing and 
desirous to promote and advance the reformation foresaid, that everything in the house 
of God may be ordered according to his word and conmiandment, doe, therefore, from 
the sense of former obligations, and upon the former grounds and reasons, discharge 
forever hereafter all patronages and presentations to kirks, whether belonging to the 
king or any laick patrone, presbyteries, or others, within this kingdome, as being unlaw- 
full and unwarrantable by God's word, and contrary to the doctrines and liberties of this 
kirk ; and doe repeal, rescind, and make voyd, and annull, all gifbs and rights granted 
thereanent, and all former acts made in Parliament, or any inferiour judicatory, in fa- 
vour of any patrone or patrones whatsoever, so farre as the same doth in any way relate 
unto the presentation of kirks : And doth statute and ordain, that no person or persons 
whatsomever shall, in any time hereafter, take upon them, under pretext of any title, 
infeftment, or act of Parliament, possession, or warrant whatsoever, which are hereby 
repealed, to give, subscribe, or seal, any presentation to any kirk within this king- 
dome : And discharges the passing of any infeftments hereafter, bearing a right to 
patronages to be granted in favour of these for whom the infeftments are presented ; 
and that no person or persons shall either in behalfe of themselves or others, procure* 
receive, or make use of any presentation to any kirk within this kingdome : And it is 
fjuiher declared and ordained, that if any presentation shall hereafter be given, pro- 
cured, or received, that the same is null and of no effect, and that it is lawfiill for 

4 
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Agreeably to this recommendation, the Assembly (1649, Ses* 
4) enacted that the session of the congregation should elect a 
person, who, if approven by the congregation, should be tried 
and admitted by the presbytery ; but that, if the major part of 

presbyteries to reject the same, and to refuse to admit any to trialls thereupon ; and not- 
withstanding thereof, to proceed to the planting of the kirk upon the sute and calling, 
or with consent of the congregation, on whom none is to be obtruded against their 
will : And it is decerned, statute, and ordained, that whosoever hereafter shall, upon the 
suit and calling of the congregation, affcer due examination of their literature and con- 
versation, be admitted by any presbytery unto the exercise and function of the minis- 
try in any paroch within thb kingdome, that the sud person or persones without pre- 
sentation, by vertue of their admission, hath sufficient right and title to possesse and 
enjoy the manse and gleib, and the whole rents, profits, and stipends, which the mi- 
nisters of that kirk had formerly possest and Enjoyed, or that hereaf^ shall be mo- 
dified by the Commission for Plantation of Kirks ; and decerns all titulars and tacks- 
men of tythes, heretors, liferenters, or others subject and lyable in pajrment of minis- 
ters stipends, to make pasrment of the same, notwithstanding the minister his want of 
presentation : And ordains the Lords of Session and other judges, competent to give 
out decreets and sentences, letters conform, homing, inhibition, and all otheres exe- 
cntorials upon the said admission of ministers by presbyteries, as they were formerly 
in use to doe upon collation and institution following, upon presentations from pa- 
trons : Declaring alwayes, that where ministers are already admitted upon presenta- 
tion, and have obtained decreets conform thereupon, that the said decreets and exe- 
cntorialls following thereupon, shall be good and valid rights to the ministers for suit- 
ing and obtaining payment of their stipend ; and the presentation and decreet conform, 
obtained before the date hereof, shall be a valid ground and right for that effect, not- 
withstanding the annulling of presentations by vertue of this present act, and because 
it is needfull that the just and proper interest of congr^ations and presbyteries, in pro- 
viding of kirks with ministers, be clearly determined by the Generall Assembly, and 
what is to be accompted the congregation having that interest ; therefore, it is hereby 
aeriously recommended unto the next Generall Assembly, clearly to determine the 
same, and to condiscend upon a certain standing way for being a settled rule therein 
for all time coming : And it is hereby provided, declared, and ordained, that the 
taking away of patronages and presentation off kirks shall import, nor inforoe, no hurt 
nor prejudice nnto the title and right that any patrone hath unto the tythes of the 
paroch, nor weaken his infofhnent, wherein the same is contained ; but that the said 
title, right, and infeftment, shall, in every respect, (so farre as doth concern the tythes,) 
be als strong and valid as when presentations were in use. It is further statute and 
ordained, that the tythes of these kirks, whereof the presentatbns are hereby abo- 
lished, shall belong heretably unto the said patrons, and be secured unto them, and 
inserted in ther rights and infeftments in place of the patronage : Likeas the Estates 
of Parliament declare said patrons their right thereunto to be good and valid, hereby 
granting full power to them to possesses annalzie, sell, and dispone the same, in manner 
after specified, as fully and freely as the minister and patron might have done before 
the making of these presents, excepting always therefrom these tythes, which the he- 
retors have had and possest, by vertue of taks set to them by the ministers, without 
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the congregation should dissent, the matter should be reported 
to the presbytery, who, if they did not find the reasons of dis- 
sent to be grounded on ** causeless prejudices,*' were to appoint 
a new election. If only a minority dissented, the admission 
was to proceed, unless relevant exceptions were verified to the 
presbytery, 

18. At the Restoration, the law of patronage was replaced 
on its former footing by the act rescissory, which cut down 
the statute 1649; and, by another act of the same period, ail 
the ministers who had been settled in the interim were ejected 
from their benefices, which were declared vacant " ipso jure."* 

19. By the act 1690, c. 23, passed immediately after tke 
Revolution, the right of patrons to present was again an- 
nulled, and it was provided, that, on vacancies in churches, 
the elders, ^th the heritors of the parish, being Protestants, 
or the magistrates in burghs, were to elect a person for the 
approval of the congregation, who, if they disapproved, were 
to give in their reasons of disapproval to the presbyteiy, by 

any deed or consent of tlie patrons, concerning wlucli it is provided, that the said 
tythes, at the issue and outrunning of the present taks, shall belong unto the heretors, 
teapective, the said heretors and patrdnS above mentioned, each of them for their in- 
terest, being idwayes lyable to the payment of the present stipends to the ministers, 
and to such augmentation and provision of n^w stipends to one or more ministers^ 
such as the Parliament or Commission for Planting Kirks shall think fit and appoint, 
excepting also such tylSies as are and have been possest, and uplifted by the ministers 
as their proper stipends ; concerning which, it is hereby declared, that the minister 
shall epjoy the same without any impediment, as formerly, it being hereby provided 
also, that this act shall pr^udge no person of the right, title, and possession of their 
tythes by infeftments, taks, and other lawful rights, acquired by them, and the pred^ 
cessors and authors, as accords of l&vr : Likeas the Estates of Parliament renew the 
former acts granted in favour of heretors, for valuing, leading, and buying of their 
tythes, hereby ordaining any patrone, having right to these tythes made to them by 
this act, and having no right thereunto of before, to accept the value of six years rents, 
according to the prices of valued bolls respective, injoyned and set down in the former 
act thereanent : And that, for the heretable right of the said tythes, and for all tides 
interest, or claim, that the said patrons can have, or pretend thereunto, by vertne of 

^ 1662, c 3, This cruelly oppressive statute, whereby were ejected about one-third 
nf the ministers of Scotland, having obtained right to their livings according to law as 
It stood at the time, proceeds on the following preamble : — ** The King's most ek- 
cdlent Majestic being desirous that all his good subjects may be sensible of the happy 
e&cts and fruits of the Royal Government, by a free, peaceable, and safe enjoyment 
of their due interests and properties under his protection,*' &c. 
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whose judgment the calling and entry of the minister was to 
be ordered and concluded. In consideration of their being 
deprived of their right of presentation, patrons were to re- 
ceive from the parish 600 merks, (L.3d, 6s. sterling,) oh 
obtaining payment of which they were obliged to execute a 
formal renunciation of the patronage, and they were also de- 
clared to have right to all teinds of the parish to which no 
other party could show a title. 

20. In a few years, however, the right of patrons to pre- 
sent was again restored by the 10th of Queen Anne, c.^ 12^ 
which proceeds on the navrative, that the way of calling mi- 
nisters, sanctioned by the act 1690^ *' has proved inooinve^ 
nient, and has not only occasioned great heats and divisions 
among those wko^ by the aforesaid act, were entitled and au- 
thorized to call ministers, but likewise has been a great hard- 
ship upon the patrons, whose predecessors had founded and 
endowed these churches," and repeals the same, ^^ in so far as 
it relates to the presentation of ministers by heritors and others 
mentioned therein," declaring that it should be lawful to all 
patrons, who had not executed renunciations in terms of the 
former statute, to present as formerly, and that presbyteries 
should be bound to admit the qualified presentees, as presentees 
ought to have been admitted before the passing of the act.^ 

21. For many years the church remonstrated against this 
enactment; but, since 1784, the annual instruction to the 
commission to take advantage of any fit occasion to obtain its 
repeal, has been omitted. In the meanwhile, therefore, the 
first step towards the settlement of a parochial minister, is the 
presentation by the patron. To give to the presentee, how- 
ever, a right to the stipend, and other emoluments attached to 
the office, he must be admitted thereto by the church. As 

* Only three parishes, viz. : — Cadder, Old Monkland, and New Monkland, had ob- 
tained effectual renunciations. The parish of Strathbiane, in the Presbytery of Dum- 
barton, had paid the 600 merks to the provost of the Collegiate Church of Dum- 
barton, who, as such, was supposed to be patron of the parish, and had obtained 
from him a renunciation ; but the Duke of Montrose having purchased the patron- 
age of the provostry, as well as of the parish, from Queen Anne, who had acquired 
it from the Duke of Richmond, succeeded in a declarator of his right of presentation 
and reduction of the renunciation of the Provost. — Duke of Montrose^ v. Heritors 
of Strathbiane, June 4, 1747. — (Elchiesv. Patronage, No. 2.) 
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already mentioned, the consent of the people was originally 
deemed requisite to the constitution of the holy office, as well 
as admission and ordination by the presbytery, after trial and 
examination. In practice, the trial and admission by the pres- 
bytery is maintained in substance as well as in form, but the 
consent of the people is retained in form only. 

22. The^rm, however, being still retained, as ^^ agreeable 
to the immemorial and constitutional practice of the church," ^ 
it shall constitute the subject of one of the following chapters, 
in which I propose to treat, 1. of the title to patronages ; 2. of 
the exercise of the right; 3. of jus devolutum; 4. of the 
qualifications of the presentee, to the effect of sustaining the 
presentation ; 5. of calls ; 6. of examination, ordination, and 
admission ; and, 7. of the jurisdiction of the civil and church 
courts in regard to these matters. 

^ Act of Ass. 7, 1782. 
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CHAPTER II. 

OF THE TITLE TO PATRONAGES, 

23. Patronage is an heritable right, and, as such, subject 
to the same rules in regard to the matter of title which hold 
as to other rights of an heritable nature. Into these I do not 
[Propose herje to enter, but shall confine my observations as 
much as possible to certain peculiarities which exist with re- 
ference to this right, as distinguished from others. 

24. In general, it may be observed, that, though capable 
of feudalisation, a right of patronage is originally, of its own 
nature, jus incorporale, and capable of being transferred by 
disposition merely.^ 

25. When once feudalised, however, the right thereto can 
only, on transmission, be completed by infeftment, with which, 
of course, mere personal titles to such feudalised patronages, 
though followed by pres6riptive possession, cannot compete.^ 

26. The usual symbols in giving an infeftment of a patron- 
age are a Psalm-book and the keys of the church.' A sa- 
sine, however, has been held good, the instrument of which 
bore, in general terms, ^^ juris solemnitatibus consuetis debitis 
observatis."* 

27. Although a right of patronage have been originally 
granted along with lands, and infeftment taken thereon, it is 
transmissible separately, and without any part of the lands to 
which it has been attached ; ^ but it nevertheless still requires 
infeftment.^ 

28. Besides these general rules, which apply alike to all 



* Stair, 2. 8. 35 ; Enk. 1. 5. 15 ; Parson of Moreham, July 6, 1666 (M. 9897). 

* Urquhart v. Officers of State, July 27, 1762 (M. 9915.) 

* Ersk. 2. 3. 96. 

* Urquhart, ut supra. 

* Ersk. 2. 6. 19 ; notwithstanding Craig, 2. 8. 37. 
« Ersk. 1. 5. 15. 

B 
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patronages, various peculiarities arise from the proceedings 
regarding benefices, which took place subsequent to the Re- 
formation, and the acts of parliament passed thereanent. 

29. On the death or forfeiture subsequent to the reforma- 
tion of the heads of religious houses or of Bishops, the patron- 
ages thereto pertaining, as well as the right to their appro- 
priated and mensal churches, are held to have ipso facto fallen 
to the crown, whose grants thereof were per se valid and effec- 
tual.^ 

80. In like manner, the patronages belonging to chapters, 
together with their common kirks, fell to the crown, when, by 
the abolition of Popery in 1567, their spiritual functions ceased, 
after which they are held to have had no legal existence. 
Accordingly, a charter by the crown in 1588, ratified in Par- 
liament in 1592, erecting into parsonages certain common 
churches belonging to the chapter of the bishopric of Ross, 
and containing a grant of the patronages, was held to be valid 
in a subsequent competition between the crown, and a singular 
successor of the grantee.* 

81* By an act passed in 1617, c. 2, consequent on the re- 
storation of Episcopacy, the chapters of cathedrals were re- 
stored to the patrimony which had formerly belonged to them, 
but under an exception as to patronages previously disponed 
by the King, with consent of the titular for the time, although 
not ratified in Parliament;^ and in the case above quoted, it 
was determined, that after 1567, the chapter could not even 
be considered as in right of the titular, whose consent to the 
disposition of the patronage is required by this act to bring 
such disposition within the exception of the act, but that it 
fell to be included within the excepted grants, though mad6 
without such consent. 

* The assumption by the crown and its grantees of the patronage of the appropriated 
churches, and of those of ecclesiastic patronage, was originally a gross usurpation, as 
to the former of which even M^Kenzie observes, that "nothing could be so unjust or 
illegal;" their rights, however, were sanctioned by subsequent statutes, and have been 
long fortified by prescription. 

« Urquhart v. Officers of State, Feb. 27, 1762 (M. 9916.) 

■ Previously to this, common kirks had, by act 1694, c J 99, been declared " to be 
of the nature of uther parsonages and vicarages, and ordained to be conferred by the 
presentation of the lauchful patrone, and sufficient collation to ministers serving 
thereat, seeing they are benefices of cure." 
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32. Notwithstanding this determination as to the churches 
belonging to chapters themselves^ a different rule was adopted 
as to churches attached to separate chapter dignities^ in a case 
where the King had made an heritable grant, prior to the act 
1617, of the patronage of two churches appropriated to a sub- 
deanery, and with the consent of the sub-dean. Here it was held, 
in a competition between the grantee of the patronages and a 
sub-dean presented by the King subsequent to the act, that, 
as the sub-deanery was not vacant, the patronages could only 
have been dismembered therefrom by resignation by the sub- 
dean ; but that the grant by the King merely, on the sub- 
dean's consent, was null, although the King, as patron of the 
sub-deanery, might validly have conveyed the patronage of 
that dignity; and the sub-dean was accordingly preferred to the 
patron, and the parsons by him presented to the churches.^ 

33. By the act of annexation, passed on King James attain- 
ing majority, (1587, c. 29,) all church lands, and generally 
the whole temporality of benefices, (under certain exceptions, 
including a manse and glebe for parochial clergymen, the 
patrimony of benefices previously held under laic patronage, 
and the erected lordships particularly mentioned in the act, 
said to have been all which had been erected,) were annexed 
to the crown. This act included bishopric as well as other 
church lands, but on the restoration of bishops to their former 
temporal estate in 1606, it was rescinded, in so far as it ex- 
tended to bishoprics; as were also all acts dismembering 
churches or separating the thirds of benefices therefrom, under 
an exception as to dispositions of patronages by the King or 
titular, ratified in Parliament,^ and dispositions of common 
kirks previously made by his Majesty.^ 

34. As all grants by the crown of annexed property with- 

1 Whiteford, March 9, 1630 (M. 9893, and 1 Sup. 880.) 

' This exception has been held to extend to mensal kirks, as well as those whereof 
the patronage alone belonged to the Bishop. — Bishop of Dunkeld v. Lord Balmerino, 
March 25, 1681 (M. 9891.) 

' It has been disputed, whether by dispositions of common kirks, were meant 
grants of such kirks with the patronage, or merely presentations thereto. The sepa- 
rate reservation of the rights of ministers already presented during their lives, 
which is contained in the act, seems to imply, that by the dispositions of common 
kirks excepted by the act, were meant grants of the patronage ; and so it appears to 
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out a previous dissolution in Parliament are ineffectual, unless 
fortified by prescriptive possession, and as numerous grants 
of patronages had been made by the crown subsequent to the 
act of annexation 1587, it became a question of importance, 
whether patronages were included under that act. It was 
finally determined by the Court, that they were not included, 
in the case of Murdoch v. Gordon, Feb. 22, 1783.^ 

35. Where patronages have been incorporated with lands 
formed into a barony, and the barony thereafter annexed with- 
out special mention of patronages, these, as part of the barony, 
would, it is presumed, be held to be annexed ; and in a case 
where an earldom, including certain patronages, had been for- 
feited and annexed, and the patronages specially mentioned 
in the act of annexation, it was held that a disposition of the 
lands of the earldom, without special mention of patronages, 
imported a dissolution of the patronages also, and a grant of 
one of them, along with certain lands forming part of the 
earldom, was sustained, in a subsequent question with the 
crown.* 

36. When benefices were erected into temporal lordships, 
the lords of erection, as in place of the clerical titulars, who 
were bound to serve the cure of the appropriated parochial be- 
nefices thereto belonging, by the appointment of vicars, or the 
services of members of their establishments, were held entitled 
to exercise a right of patronage, by presenting ministers to 
the several churches attached to the erected benefices;^ and 
so, in a case where a priory had been annexed, but afterwards 
dissolved and erected into a barony, including the kirks per- 
taining to the priory and teinds thereof, the grant was held 
to convey the patronage of the appropriated churches of the 
priory, although no mention of patronages was made in the 
grant.* 

37. It must not be inferred from this that an ordinary grant 
of lands (though church lands) with the teinds will carry any 

hare been held by tbe Court, in the case of Urquhart v. Officers of State, Feb. 27, 
1762 (M. 9916.) 

> M. 9942. See also Donaldson v. Officers of State, Jan. 8, 1755 (M. 9926.) 

* Graham of Balgowan, Jan. 17, 1758 (M. 9927.) 

* Stair, 2. 8. 84. 

* £. of Haddington v. Officers of State, June 30, 1778 (M. 9940.) 
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right of patronage. On the contrary, it will not afford even a 
title on which to prescribe such right. ^ 

38. It had been provided, by an act passed in the year 1.593, 
(c. 176,) that all grants of patronages belonging to the King, 
made during the lifetime of the parsons provided thereto with- 
out their consent, should be null and void ; but it seems never 
to have been regarded ; and in the only cases where objections 
were taken to such grants, on the ground of the absence of 
this consent, they were repelled.* 

39. On the final abolition of Episcopacy at the Union, the 
patronages belonging to the restored bishoprics, and of the 
common and mensal kirks thereof, were vested in the Crown.' 

40. The crown finally is held to have right to all patronages 
to which no title can be established, as had the Pope, accord- 
ing to the canon law, there being now, as before the Reforma- 
tion, 2l presumptio juris et dejure against a church being free. 

41. In virtue of this principle, it is sufficient for the Crown, 
in order to establish right to a patronage, to show that the 
title founded on by the subject is invalid, unless that be for- 
tified by prescription;* and this j?^ coronce always affords the 
crown a title on which to establish a right by prescriptive pos- 
session.^ 

42. If, in a crown charter of resignation, there be included 
patronages not previously belonging to the resigner, such 
charter will not carry the patronages so inserted, unless there 
be a clause of novodamus contained therein.^ 

43. A grant of novodamus by the Exchequer in 1647, 
acting under an act of Parliament in 1645, empowering them 
to expede new gifts, was held null without the sign-manual 
of the King, who was at the time prisoner with the army.' 

44. A charter of restoration by the crown of a forfeited es- 

* Dicta in King's Adv. v, B. of Mansfield, May 18, 1830 (8 S. & D. 765.) 

* Coclirane v. Officers of State, Jan. 21, 1749 (M. 9909.) — Graham v. Officers 
of State, Jan. 17, 1758 (M. 9927.) 

' By 10 Queen Anne, c. 10. 

* Stair, 2. 3. 35 ; Ersk. 1. 6. 10. 

* Earl of Home v. Officers of State, July 28, 1 758, as reversed in House of Lords^ 
March 7, 1759 (M. 10777.) 

' MrsHay M*Kenzie v, King*s Advocate, June 26, 1803 (Connell, p. 479.) 
' Lockharts v. Officers of State, July 10, 1751 (M. 9913.) 
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tate, will per se only be a title to such rights of patronage as 
had been previously validly vested in the family, whose rights 
were forfeited; although, if it include other rights, it will 
form a good title of prescription.^ 

45. Titles to a patronage not per se effectual, as titles flow* 
ing a rum damino, of annexed patronages not dissolved, or the 
like, may be fortified by prescriptive possession. The general 
rules of law applicable to the ease of other heritable rights in 
this respect, apply likewise to the case of patronage, subject 
to certain modifications arising from the nature of the right. 

46. Thus, it has been found that a grant of the patronages 
of a lordship, qualified with a declaration, that it was not to 
be prejudicial to the crown's right of presenting, which was 
reserved, did not afford a title in virtue of which a right of 
patronage could be acquired by prescriptive possession.* 

47. A question lately occurred as to the sufficiency of a 
title for prescription, in which the circumstances were these : 

After the Reformation, when the crown was in right of the 
possessions of the Bishops, a royal grant was given of certain 
lands, &c. in Orkney and Zetland, which had constituted an 
earldom previously forfeited to the crown, together with the 
whole patronages, including expressly those acquired in con- 
sequence of the Reformation, as well as those otherwise be- 
longing to the crown, all being united into a single earldom 
and lordship. This earldom was subsequently forfeited and 
annexed to the crown ; and thereafter, on the restoration of 
Episcopacy, but without obtaining a dissolution of the earl- 
dom, there was conferred on one of the new bishops, the 
bishopric of Orkney, including all the patronages previously 
belonging thereto, and the teinds and kirks of certain parishes 
speciaJly mentioned, the benefices of which were declared to 
be suppressed, and the teinds to belong to the bishop, under 
burden of planting and providing for the ministers, and with a 
general right of the patronage of vicarages. The bishopric 
was enjoyed by several bishops during the subsistence of Epis- 
copacy, and all rights belonging thereto reverted to the crown 



1 Mrs Hay M'Kensie, March 9, 1816 (Connell, p. 491, and App. No. 35.) 
« King's Advocate, v. £. of Mansfield, May 18, 1830 (8 S. & D. 765.) 
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at the Revolution. Thereafter, a dissolution of the earldoiq 
having been obtained, and a new grant given, the Co/irt 
held that this grant formed a title of prescription, on which, 
if followed by possession, to prescribe against the crown, as 
coming in place of the bishop, right to the patronage of the 
parishes specially contained in the titles of the bishopric.^ 

48. So far, however, as regards the title, there is so little 
peculiarity distinguishing the case of patronage from that of 
other heritable rights, as not to require any particular consider- 
ation. On the other hand, in regard to the possession neces- 
sary to fortify an invalid title, there is so marked a distinction, 
arising from the mode of possessing the right, compared with 
that of possessing most other heritable rights, as to call for a 
more detailed examination. 

49. The act 1617 provides, that whoever shall have bruiked 
their heritages " for the space of forty years, continually and. 
together following and ensuing the date of their saids infeft- 
ments, and that peaceably, without any lawful interruption 
made to them therein during the said space of forty years," 
shall never be troubled, harmed, nor inquieted by any other 
person pretending right to the same. 

50. In regard to lands, or other subjects admitting of posses- 
sion from day to day, whether natural by the party himself, or 
civil, as by tenants or others in his right, there can be no diffi- 
culty as to the sort of possession required. But where the right 
admits not of such possession from day to day, but necess^ily 
consists of single distinct acts at in^rvals of time, it is not so 
easy to determine what shall be deemed ^^ continual" posses- 
sion for forty years, in terms of the statute. 

Of this description is patronage. Independent of certain ' 
incidental privileges, which shall be afterwards adverted to, 
the possession of a right of patronage consists in presenting 
to t^ benefice at the several intervals when it may become 
vacant. During the intervening periods there can be no acts 
of possession by the patron ; and the possession of the benefice 
itself on the part of the presentee, whose right, when once 
inducted, is independent of the patron, can never be esteemed 

1 King's Advocate v. Lord Dundas, May 18, 1830 (8 S. & D. 755.) 



24 TITLE TO PATRONAGES. CHAP. II. 

the possession of the patron, whose claim is not to the bene- 
fices but to the right of presenting thereto. The question then 
arises, what shall constitute continued possession of a patron- 
age for forty years ? Shall one act of presentation, followed 
by an interval of forty years, in which no vacancy occurs, with- 
out any challenge of the right, be held suflBcient ? Shall two 
acts in succession, followed by an interval without a vacancy, 
extending beyond the forty years, but both acts being within 
the forty years ? Or shall there be required two or more acts 
in succession, covering the whole space of forty years, u e, ha- 
ving an act at or beyond each extremity ? 

51. Our institutional writers in general, and particularly 
Erskine,^ are against the suflBciency of a single act of posses- 
sion, followed by an interval of forty years, during which the 
incumbent survives ; but, until lately, no case had occurred 
which raised the question purely. In the competition, how- 
ever, between the Duke of Gordon and McDonnell of Glen- 
garry, regarding the patronage of Kilmanivaig, it arose free 
from any specialties which could aflFect the decision. 

The title of Glengarry was, undoubtedly, preferable to that 
of the Duke of Gordon, who, of course, required to establish 
a prescriptive possession, in order to succeed. The only act 
of possession, however, on which he could found, was a pre- 
sentation in ] 775, after which the presentee survived for 47 
years.' A hearing in presence having been ordered before 
the whole Court, a majority were of opinion that one act of 
presentation, though followed by an incumbency of the pre- 
sentee for more than forty years, could not be considered the 
continued possession required by the statute, and Glengarry 
was accordingly preferred.' 

52. The question, however, still remains, will two acts of 

» 3. 7. 3. ^^ 

* There were certain proceedings in processes of locality referred to, but^lMles 
lutving been adopted by botb parties, they were referable rather to the right of titularity 
than of patronage, and were disregarded by the Court in pronouncing judgment. 

» McDonnell of Glengarry v, Duke of Gordon, Feb. 26, 1828 (6 S. & D. 600.) 
See in particular the speech of Lord Corehouse. For the judgment were Lords 
Glenlee, Craigie, Gillies, Alloway, Ciingletie, M'Kenzie, and Corehouse. Affairut it 
were Lords President, Justice- Clerk, Balgray, Meadowbank, and Newton. Three 
judges. Lords Pitmilly, Eldin, and Medwyn, were absent. 
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successive presentation, both of them within the forty years, 
but the last incumbent surviving till the expiry thereof, with- 
' out any challenge of the right having been brought, constitute 
a prescriptive possession ? The difficulty here is, that although 
two acts make a ^^ continued" possession, it can scarcely be 
called a possession for forty years, unless there shall be an act 
of possession at each extremity of the period, so that the rule 
may apply " probatis extremis, presumuntur media." 

53. Lord Corehouse, in the case above quoted, remarked,— 
" I am aware it may be said, that to constitute prescription in 
that way, the acts of possession ought to embrace a period of 
forty years ; in other words, that the extreme points must be 
proved, which would not be the case, if one were to present 
twice only at the interval of thirty or thirty-five years. But 
when the claimant has established himself in a state of conti- 
nuous possession, it is no stretch to hold that that state remains 
until it be changed by the interruption of another party, or by 
his own neglect. This is very diflFerent from holding, that be- 
cause he has performed one momentary act, perhaps through 
ignorance or inadvertency, he must, on that account, be pre- 
sumed to be in possession animo for the next forty years." 

54. Lord Mackenzie, on the other hand, observed, — " On 
one point I should perhaps be inclined to go a little farther. 
Suppose there were two acts of possession, both within a short 
period of each other, I should hesitate in admitting the rule 
as laid down by his lordship. I should rather think it was ne- 
cessary to have two acts of possession, — one at the termination, 
or after the termination, of the forty years. I think this may 
be inferred from the terms of the statute. If I could suppose 
that the possession of the presentee was the possession of the 
patron, I could then go along with the opinion expressed by 
your lordship ; but, not being able to adopt that view of the 
case, I cannot come to that conclusion. I think it is the same 
as if an enemy had entered the country, and never allowed 
the incumbent to take possession at all. To return to the ques- 
tion, whether one act of possession is sufficient, I think it 
stretches to its greatest length when we say that the right 
may be acquired by two acts of possession, but I cannot go 
further." 
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55. Lord Gillies again agreed with Lord Corehouse, re-* 
marking, — ^< I think two acts are just as good as twenty; and 
I do not tliink it is of any consequence what the length of the 
interval between these acts of possession may be." 

56. Of the Judges who thought one act insufficient, no 
others seem to have given an opinion on this point; while all 
those who held one act to he sufficient must, of course, have 
concurred with Lord Corehouse as to the e£fect of two, though 
both within the forty years ; and, consequently, the opinion of 
the majority of the Court was undoubtedly in favour of sustain- 
ing two acts of presentation, followed by a period of incum- 
bency completing the forty years, as a prescriptive possession. 

57. The possession must, of course, be without interrup- 
tion ; but, with reference to this matter, it seems unnecessary 
to make any observations, because the ordinary rules of law 
as to other property will afford a sufficient guide; and, as al- 
ready stated, I only propose attending to those points in which 
there exists some peculiarity, distinguishing the case of patron- 
age from that of ordinary heritable rights. 

58. Hitherto the case considered has been that of compe- 
titors, each claiming an exclusive right of patronage. It 
sometimes happens, however, that a party, having a tide war- 
ranting him to claim an exclusive right, is met by one whose 
titles only give him a claim to present alternis vicibus. In 
such case, two successive presentations will not be sufficient 
to establish the exclusive right, because one of these acts is 
perfectly consistent with the subsistence of the alternate right 
claimed by the other party, and it is only the second act 
which constitutes or commences the adverse possession. Then, 
under the authority of the case above quoted, a mere lapse of 
forty years, without an attempt of the other party to have his 
right declared, will not constitute a prescriptive possession. 
There must be at least a second adverse act, so that it can- 
not be by less than three successive presentations that a claim 
to an alternate right merely can be excluded. 

59. Whether three successive presentations will establish 
an exclusive right in such cases, or only entitle to a posses- 
sory judgment, has been disputed. M^Kenzie (Obs. act 1567, 
c. 7) remarks, — '* When there are more patrons, they have 
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right to present per vices; and he who hath been in posses- 
sion of presenting trina vice, that is to say, the three last 
times successively Mrithout interruption, hath the only right 
of presentation in possessorio in a question with the other pa*- 
trons pro ea vice, without prejudice to the rest to declare their 
right for the future, as accords ; and by some it is alleged, 
that presentations trina vice ex decessu incumbentis, excludes 
all other rights etiam in petitorio; but this is not our law."^ 
It would rather appear, however, that where three presenta- 
tions have extended beyond a period of forty years, they 
would be held sufficient to establish a prescriptive possession.' 

60. Whether forty years must elapse from the second pre- 
sentation, as the first adverse act of possession, or whether 
forty years from the first presentation, if followed by two 
others within that period, will be sufficient, seems not to have 
been the subject of decision. 

61. There are other privileges besides that of presentation 
arising from the right of patronage ; as, the right to manage 
the vacant stipend, prior to the 54 Geo. III. — the first choice 
of a seat in church — and the right, as titular qua patron un- 
der the act 1690, c. 23, to give in the locality in a process of 
locality,' — the exercise of which seems capable of being re- 
ferred to as eiking out a prescriptive possession, though I am 
not aware of any case where the exercise of these privileges 
alone, without an act of presentation, which is the principal 
exercise of the right, has been sustained as sufficient posses- 
sion. 

62. In a late competition between the Crown and the re- 
presentative of the Cromarty family, the possession in regard 
to almost all the patronages there in dispute consisted in part 
of the exercise of these minor privileges. In this case the 
Cromarty estates had been forfeited in respect of the acces- 



' See also Forbes, 45. 

* Earl of Home v. Officers of State, July 28, 1756 ; as reversed in House of Lords, 
March 7, 1759 (M. 10777.) 

' This last privilege, of course, can only be referred to where it has been exercised, 
not under a separate title to the titularity, but under a right of titularity qua patron 
under the act 1690, and so cannot, except in this case, be appealed to as an exercise of 
the right of patronage, seeing it may perfectly well subsist without any title thereto. 
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Bion of the Earl to the rebellion of 1745, and had been 
restored in 1785 by a charter which included the patronages 
in dispute, besides those previously vested iq the family by . 
preferable titles. The title of the crown was determined to be 
preferable to that of the Cromarty family, so that it must 
have prevailed as to all the disputed patronages, in regard 
to which a prescriptive possession could not be established 
on the part of the latter under the prior titles, which were 
held to be not per se effectual. There had been no exer- 
cise of the right of patronage by the crown prior to the for- 
feiture ; and the Court held, that the presentations thereafter 
made by the crown, between that event and the restoration, 
could not be founded on by the Cromarty family as their pos^ 
session, so that the question turned almost entirely on the 
state of possession prior to the forfeiture. Before that event, 
the settlement of ministers in almost all the churches in ques- 
tion had been made on parochial calls. There had, however, 
been a few presentations by the Cromarty family, on which, 
along with certain other acts of possession, they founded their 
claim. As to all the parishes, there had been a deed of mor- 
tification executed by the Earl of Cromarty in 1708, where- 
by, in the character of patron, he conveyed the whole vacant 
stipends to the presbyteries to which the parishes respectively 
belonged. In addition to this, which was applicable to all the 
patronages, there were special acts of possession founded on 
with reference to each. 

63. l^ese special acts, in so far as regarded the patron- 
ages to which the claim of the Cromarty family was sustained, 
were as follows : — 

With respect to the parish of Edderton, 1. Certain heri- 
table grants of the tithes to heritors of the parish ; 2. The ex- 
ercise, in 1725, of the right of localling the stipend in a pro- 
cess of locality, in which process this right was sustained ; 
and, 3. A presentation sustained in ] 742. 

As to Killernan^ the Earl of Cromarty had twice been 
called as patron in processes of locality, and had presented in 
1730 and 1744. 

As to Killichrist and Urray, in addition to the general grant 
of vacant stipends in 1708, there was an appearance of the 
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Earl of Cromarty as patron in a process of locality in 1719, 
and a presentation in 1789, after the restoration of the estates; 
and in regard to Kincardine, there was a presentation sus- 
tained in 1742. To all these patronages the right of the 
Cromarty family was sustained by the Court of Session,^ and 
their judgment was affirmed, on appeal, by the House of 
Lords-* 

64. The particular acts of possession as to certain other 
parishes, the right to which was not sustained, were, in addi- 
tion to the general grant of 1708, as follows : — 

In regard to Rosemarkie, an appearance by the Earl of 
Cromarty, in 1710, in a process of locality, in which he gave 
in the scheme as patron. As to Cullicudden, which was united 
to another parish, a joint presentation along with the patron 
of the other parish ; and as to^ Urquhart, a presentation in 
1714, accompanied by another in favour of the same person 
by a third party who claimed the right, but was not now 
competing; while as to Suddy, there was merely a letter from 
the minister, in 1712, to the Earl of Cromarty, as patron, and 
a report of the presbytery in 1749, stating that the Cromarty 
family were patrons.' 

The claim of the Cromarty family to these patronages was 
repelled by the Court, who, on a remit from the House of 
Lords, with reference to a question of title formerly noticed, 
(supra, 42, 44,) adhered to their former judgment, which was 
now acquiesced in. 

65. The only general rule which can be deduced from the 
proceedings in this case seems to be, that the exercise of the 
minor privileges belonging to the right of patronage may, 
when joined to an act of presentation, serve to eik out the 
possession required by the statute. 

> Mrs Hay M'Kenzie, v. King*! Advocate, Feb. 23, 1808 (F. C.) 

« July 27, 1814. 

' This last matter occurred as to several of the patronages, both those to which 
the claim was sustained and those to which it was rejected, and was obtained under a 
survey, alter the forfeiture, by commissioners, who, in their report, stated the Earl to 
have been patron of certain of these patronages. I have not previously mentioned 
these reports as founded on in the case, being clearly not acts of possession or entitled 
to any weight in the question. 
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66. It deserves to be noticed, that while, in regard to one 
of the parishes in dispute, (Kincardine,) the general g^ant of 
vacant stipends, and a single presentation, was held sufficient, 
in regard to another this was not considered to be -eflfectual, 
there having been given at the same time, and to the same 
individual, a presentation by a third party, who then claimed 
the patronage, but was not now competing, and in whose right 
the Crown did not stand. 

67. Of course no length of possession can giv^ a prescrip- 
tive right beyond the limits of the title on which possession 
has been had ; and so a title to a right of presentation alter- 
nis vicibus only, cannot be a foundation for acquiring by pos- 
sesi^on a prescriptive right to the exclusive patronage of a 
parish.^ 

68. It would seem, however, that, when a smaller parish is 
united to a larger, and declared to be a pendicle of the latter, 
and the whole is thereafter known by its name alone, that a 
title thereto will be sufficient on which to prescribe a right to 
the exclusive patronage of the conjoined parish.* 

69. In reference to the case of united parishes, the titles 
to the patronage of which are vested in different parties, the 
crown has this advantage over a subject, that the jus cororue 
affords a title on which to prescribe the exclusive right, although 
the title to one of the parishes has undoubtedly been vestedin 
a subject.^ 

70. A right of patronage cannot be lost by mere neglect to 
exercise it. To exclude the party having the preferable title, 
there must be an adverse prescriptive possession in another 
party.* 

71. In questions as to prescriptive possession, it would 
appear, that during the periods when the right of presentation 
was abolished, there must be held to have been a non valentia 

» Brodie, v. Earl of Moray, July, 1777 (M. 9937.) 

• Earl of Hopetoun, v. Earl of Rosebery, now depending. 

■ Earl of Home v. Officers of State, July 28, 1776, as reversed in House of Lords, 
March 7, 1769 (M. 10777.) 

* McDonnell of Glengarry, v, Duke of Gordon, Feb. 26, 1828 (6 S. & D. 
600.) 
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agere on the part of those in titulo of the patronage, so far as 
regards the matter of presentation. 

72. When a patronage was vested jointly in two or more 
individuals, the exercise of the right of presentation was per 
vices by the several patrons in succession ; and by the act 
1617, c. 3, and subsequent statutes, whereby power to unite 
parishes is given to the commissioners thereby appointed for 
the plantation of kirks, &c., (now permanently erected in the 
Teind Court,) it is provided, in regard to the patronages, that 
^' if it fall out that necessity offer to unite kirks belonging to the 
presentation of divers patrons, the presentation of the ministers 
shall be appointed by the said commissioners to pertain to the 
patrons, alternis vicibus,^' with a recommendation and refer- 
ence to the commissioners ^^ to consider and appoint further 
sik solide order as may be best taken, and stand with the least 
prejudice of any of the patrons, and as they shall be found to 
have more or less interest in the kirks to be so united." 

73. Under the later commissions, the commissioners have 
generally expressly regulated the rights of the patrons in their 
decree of annexation, which of course forms the rule for their 
exercise. But, under the act 1617, this seems never to have 
been done, and questions accordingly have arisen as to how far, 
and in what circumstances, the rule pointed at in the act is to 
have effect when no order has been established by the com- 
missioners. When there were different patrons of the united 
parishes at the date of the Union, it has been held that the rule 
of the statute applies, and that the presentation belongs to the 
patrons per vices, whatever be the inequality in regard to the 
extent of the respective parishes; and in a late case it was found, 
that where only a portion of a parish, of which the crown was 
patron, had been united to another having joint patrons, the 
crown was entitled to a third vice.* 

74. Where, however, the patronage of the parishes united 
subsisted in the same person, though by different titles, and 
these have afterwards been transferred to different parties, 
the question is more difficult. Such a question is now in de- 
pendence between the Earls of Hopetoun and Rosebery, with 

• Officers of State v. Gordon, Nov. 13, 1821 (F. C. and 1 S. & D. 136.) 



* 
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reference to the patronage of Dalmeny, to which the parish of 
Auldcathie had been united in 1618, when the patronage of 
both was vested in the same individual. The Lords of the 
Second Division of the Court, before whom the cause de- 
pends, have required the opinions of the whole Judges. 

75. If a new parish be formed out of parts of other parishes, 
the patrons of these will have right to present per vices to the 
new parish, and that without regard, it should seem, to the 
extent obtained from the several parishes.^ 

76. A right to the patronage of a chaplainry, which had 
been united to a neighbouring parish, has been found to give 
no right to a vice in presenting to the parish thus added to.^ 

77. If a second charge in a parish be founded and endowed, 
without reserving the right of patronage in the deed of founda- 
tion,^ it will belong to the patron of the parish,^ unless the 
founders of the second charge have been in immemorial use to 
present thereto, in which case the patron will be excluded.^ 

78. The first of the judgments above quoted was thought 
to be somewhat doubtful in principle, on the ground that al- 
though a dotation to an existing benefice falls under the pa- 
tronage of the patron of the benefice, the establishment of a 
second charge is more of the nature of a new foundation, which 
has always been held to confer a right of patronage, as in the 
case of a chaplainry founded and doted within a patronate 
benefice, which undoubtedly never accrued to the patron of the 
benefice, and Fountainhall, in his report of the case, observes, 
^^ It was thought my Lord Hatton broke the neck of this cause, 
having the parallel case against the town of Dundee," of which 

' Biodie r. Earl of Murray, July, 1777 (M. 9937.) 

» Hay V. Officers of State, Jan. 31, 1749 (M. 9910.) 

' As to How far such reservation will be effectual, see Infra. 

* Town of Haddington, v. Earl of Haddington, Nov. 18, 1680 (M. 990 1.) There 
had been here only one presentation, and there was no evidence as to whether it had 
been made by the Earl or the town. The Court found that there being *' neither 
election, nor reservation, nor protestation, concerning the patronage, that the presump- 
tion was strongest for the Earl, as patron, and that his allowing of the second minister 
was as being patron of both, and therefore preferred the Earl.'* See also Cochrane, 
V. Officers of State, Jan. 21, 1749 (M. 9909.) 

^ Town of Dundee v. Earl of Lauderdale, Jan. 10, 1683 (M. 9904.) 

1 
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his lordship was patron.^ It has, however, not only been 
sanctioned by a subsequent judgment of the House of Lords,^ 
but carried by that judgment to an extent not pretended to in 
the case of Haddington, where it was admitted that a reserva- 
tion of the right in the deed of foundation would have excluded 
the patron. % 

79. That such reservation would be effectual, is also ex- 
pressly laid down by Erskine (1. 5. 15) ; but it seems to have 
been considered insufficient in the case of Cuningham v. 
Wardrop, above referred to, relative to the parish of Whit- 
burn. 

In this case the presbytery of Linlithgow had, in 1650, on 
a petition from the inhabitants of the parish of Livingstone, de- 
clared, that it was a sufficient charge for two ministers, and 
described the limits of a new parish. Nothing was done in 
this till the year 1719, when a number of heritors and inhabit- 
ants doted certain funds for supporting a minister, building a 
church, acquiring ground for a manse and a glebe, in a regu- 
lar deed of mortification, whereby they declared, inter alia, 
that the ministers of this newly endowed church should be 
chosen by the heads of families in the parish, qualified in the 
manner therein prescribed, to the exclusion of all patrons or 
others whatsoever, both from the right of presenting, and 
disposal of the vacant stipend. In 1731, a process of disjunc- 
tion and erection was brought before the court of teinds, in 
which was produced a consent by the patron of Livingstone 
to the new erection, with a proviso that it should not preju- 
dice his rights to the tithes either of the parish of Livingstone 

* Town of Dundee, t;. Lord Lauderdale, ut supra. The influence of Lord Hatton, 
as the brother of the Duke of Lauderdale, who, at the date of the decision, was still in 
power, is known to have been very great, and not unfrequently to have been exerted 
for private objects. In the present instance the alleged object was not attained, a dis- 
tinction being taken between the cases of Dundee and Haddington in consequence of 
the undoubted exercise by the town of Dundee of the right of presentation. By this 
time, however, the Duke of Lauderdale was dead. His Grace had previously fallen 
into disfavour, and lost his office of Secretary for Scotland. He was succeeded in his 
honours of Earl of Lauderdale by Hatton himself, who was the party in the case of 
Dundee above cited. 

■ Cuningham v, Wardrop, Feb. 26, 1762 (M. 9930.) 

C 
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or of the new parish. The court of teinds disjoined the part 
of Livingstone intended for the new parish, and erected it 
into the parish of Whitburn, without any provision as to the 
patronage. In 1731, and 1759, respectively, a minister was 
elected by the heads of families, a protest being, however, on 
both occasions, taken by the patron who, in 1760, brought a 
declarator of his right to present to the new parish, and also 
to apply the stipend arising from the mortified funds during 
vacancy. The Court having first decerned in his favour, after- 
wards altered, and preferred the parishioners ; but, on an ap- 
peal, the House of Lords reversed their final judgment, and 
determined in favour of the patron.^ 

80. In a prior case, the right of the patron of the ecclesia 
matrix to the patronage of another church, a pendicle thereof, 
and of which the parson of the mother church had been pa- 
tron, was held to be excluded, notwithstanding the brocard, 
" patronus mei patroni est mihi patronus," on the ground 
that the parson of the mother church having been patron of 
{\ie pendicle, his right accresced to the crown, as coming in 
place of the parson.^ 

81. A conveyance of a feudalised patronage in favour of 
the heritors and the tenants in certain lands of a parish, will 
be effectual to constitute the heritors and tenants, in time to 
come, patrons.^ 

82. The conveyance of a right to present on a particular 
vacancy, can afford no ground for competing with a singular 
successor in the right of patronage itself, and is incapable of 
feudal transmission.^ 

83r A right of patronage may properly be made the sub- 

* One of the patron's arguments (wliich were sustained) was as follows : " That the 
rules laid down in the deed of endowment for calling the minister of this parish, de- 
stroyed the subordination that ought to take place in well-ordered societies, tended to 
render settlements inextricable, and must be productive of perpetual dissension." One 
of the arguments on the other side (which were repelled) was founded on the act 
1633, c. 6, which enacts, " That it shall noways be lawful to alter, change, or invert, 
any pious donations to any other use than that specific use whereunto they are des- 
tinate by the disponer himself." 

* Magistrates of Lanark v. Earl of Moray, Feb. 6, 1709 (9908.) 
' Dicta in Brown v. Johnstone, June 9, 1830 (8 S. & D. 899.) 

* Lord Arbuthnot v. Calderwood, Jan. 19, 1821 (F. C.) 
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jcct of a liferent provision^ by way of loculity^ to a widowy 
wlio will have right to present during her life.^ 

84. The magistrates of a royal burgh cannot alienate the 
patronage of a church within burgh.* 

85. The heritors of a parish have^ as suchi no title to in- 
sist in a reduction of a grant of patronage by the crown.' In 
the case referred to it was also found that a stipendiary minis- 
ter would have no title to pursue a reduction of such grants as 
made without consent of the beneficiary^ in violation of the 
act 1503, c. 1269 even if that act were not in desuetude. 

I Duke t>. Duoheit of Roxburgh, June 20. IH18 (F. G.) Lady v. Lord Forbti, 
Vii\h 18, ]7(U), in Huuie of LordM (Mtated in Lady Forbet v, M' William, Feb. 1763, 
M. 9901.) 

• Wallace t>. Magintratet of Rl Andrewi, Feb. 27, 1824 (2 8. k D. 768.) 
' Minieter and Heritori of Aehkirk v. Elliott, July 23, 1702 (4 Drown*e Sup. 
r)n2.) 
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CHAPTER III. 

OF THE EXERCISE OF THE RIGHT. 

86. By the canon law, the right of presenting to a benefice 
could only be exercised on the occasion of a vacancy, although 
the Pope was in use to issue several bulls for the same bene- 
fice, even when full, which were called gratise expectativse. 
Our writers lay down the same rule as part of our law,^ and 
it was enforced in the only case which, till recently, had been 
the subject of discussion in our civil courts.* 

87. That, however^ was a special case, inasmuch as the pre- 
sentation was to a benefice not of cure, and was made in the 
form of a substitution to a father, whom failing by decease, to 
his son, and was, besides, from a bishop, whose successor had 
thereby a plea, founded on its being a dilapidation of the be- 
nefice by his predecessor, and, consequently, it might not be 
considered strictly applicable to the case of assistants and suc- 
cessors in benefices of cure. 

88. The expedient practice of presenting, with consent of 
all concerned, such assistants and successors to incumbents 
who, by reason of old age or permanent ill health, have be- 
come incapable of duly performing all the functions of the 
ministry, commenced at an early period in the reformed 
church. 

1 Ersk. 1. 5. 11. Forbes, 43. 

' Laiid of Invemytie r. Nairn, Jan. 24> 1677 (M. 9899.) In like manner our 
reformers seem to have assumed tlie vacancy as a pre-rcquisite to tlie appointment of 
a successor in the pastoral office, election being described in the second Book of Dis* 
cipline as *' the chusing. out of a person or persons maist able to the office that 
vaikes" (chap. 3, § 4 ;) and it expressly provides, that ** nane ought to be intrusit 
or placeit in the places alreadie plantit, or in ony roume that vaikes not, for any 
warldlie respect," (chap. 3, § 5.) This, however, probably had reference to the 
Tulchan system, then in operation, by which clergymen were presented to benefices 
under paction with the patrons, to enable the latter more easily to appropriate the 
fruits of the benefice. 
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89. An instance of this, with reference, however, to the 
pastoral office only, there being no presentation by a patron, 
occurs so early as the year 1597,^ and there can be no reason 
to doubt that this practice would prevail, more or less, from 
the period when it first occurred; in the present day it is 
quite universal, in the circumstances in which alone it is 
warranted,* and has indeed obtained, though indirectly, the 
sanction of the legislature.' 

90. Still, regarded as a matter of civil right, a presentation 
of this description, during the life of the incumbent, in a ques- 
tion with a party entitled to challenge such exercise of the 
right, as, for instance, a fiar whose presentation has been an- 
ticipated by the liferenter, had not, till recently, received the 
sanction of the courts of law. In a late case, however, the 
validity of such a presentation by the magistrates and coun- 
cil, in regard to one of the ministers of a collegiate charge in 
Edinburgh, having been challenged by their successors in 
office, was sustained by the Court, and their judgment has 
been affirmed on appeal.^ 

' In the case of Gullan, as appearing from the records of the presbytery of Hadding- 
ton, mentioned in the notes to the Life of Melville, by Dr M^CriC) whose learning and 
research in all matters regarding our church is so conspicuous (vol. i., note E£. p. 
470 — 1.) See the call itself in this case, iofira, 196, note. It is probable that it was 
only at a considerably later period, that presentations by patrons to the successorship 
of benefices came into use. In the note above quoted, there is an instance mentioned 
as occurring in the same year, of a son having obtained from the Crown a presentation 
on the demission of his &ther, which would not probably have been required if the 
practice of granting presentations as assistant and successor had been known. 

' See a number of instances, from 1730 downwards, mentioned in Connell on 
Parishes, note, p. 515. 

' In the 48 Geo. .III. c. 50, restraining the crown from granting the reversion of 
offices, it is provided, that it shall not be construed so as '* to prohibit the appointment 
of assistants and successors to the parochial clergy of Scotland." 

* Luke V. Brown, &c Feb. 10, 1832, (10 S. & D. 307; ) affirmed Aug. 14, 
1 832. The note of the Lord Ordinary, Moncreiff, is so important and valuable, that 
I subjoin it at length. 

'' The Lord Ordinary has considered this case with care, because it has been treated 
as a case of importance. It is undoubtedly a case of great importance in some views 
of it ; but he should not do justice if he did not state, that it is a case in which he has 
never entertained the slightest doubt. 

*' The material facts are simple i^i^Dr iSimpson, at the age of eighty-five, intimated 
to the Town Council that he had no hope of being able to continue to discharge the 
duties as minister of the Tron Church of Edinburgh, and that he was desirous, if the 
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91. The circumstances of this case fully warranted the ap- 
pointment of an assistant and successor, and the Court appear 
to have reserved the question as to the legality of a prcsenta- 



Town Council approved of it, of having an ordained minister of experience appointed 
assistant and successor to him. The proposal lay a week on the table of the Council, 
and was then approved of. Dr Bnmton, the coll^iate minister of the same church, 
expressly consente:!. On the 13th May, 1829, the Council resolved to present Mr 
John Hunter, a person in all points qualified ; and no step having been taken to pre- 
vent this, a presentation was given to him on the 1 0th June, 1829. That presenta- 
tion was regularly sustained by the presbytery, without any objection having been stated 
by any private party. Then a question on the ecclesiastical merits of the case arose 
among the members of the court themselves, and was terminated by a final judgment 
of the General Assembly, 1830, holding the presentation to be good; but as an ac- 
tion of reduction had been raised, on the eve of the sitting of the Assembly, super- 
seding the induction till the issue of that process, according to the uniform practice 
since the case of Lanark. 

*' Mr Hunter's induction was prevented solely by the proceedings in the church 
courts, to which the pursuers were no parties ; and if he had been inducted, there 
must have been an end of the matter. 

" The first reduction was not brought till afiter the presentation had been sustained 
by the presbytery, and their sentence had been affirmed by the synod. There seems 
therefore to be much ground for the plea, that the pursuers had no right afterwards 
to insist in any reduction, the act 1567, c. 7, being explicit as to the effect of the 
judgment of the church courts, and no civil impediment having been previously at- 
tempted. But the Lord Ordinary does not rest his opinion on this, though he has 
yet heard no good answer to iL 

'* The main question is, — Had the Town Council, the undoubted patrons, power, on 
the application of Dr Simpson, to grant the presentation to Mr Hunter ? There is 
no difficulty in form. The particular objections stated appear to be groundless, and 
were scarcely insisted on at the bar ; and the presentation is in the usual form in such 
eases. The question is, — Have the patrons power to make the presentation to the 
effect of warranting the presbytery to ordadn or admit Mr Hunter as minister, as- 
sistant and successor in the parish ? 

" The case has been argued to the Lord Ordinary on a denial of the legality of this 
in any parish. He is humbly of opinion that the plea is untenable as matter of law, 
and irrelevant and groundless in any other view. 

*' In order to take a right view of this question, it is necessary to attend to the 
genius and constitution of the church of Scotland. It cannot justly be tried by any 
reference to the rules or the proprieties applicable to establishments of a different na- 
ture, or by analogies drawn from offices of a different character. The fundamental 
principle of the Scottish church is, that every man admitted into ecclesiastical orders 
— every man ordained as a minister — mtist be ordained as actually the minister of 
some parish, or of a chapel-district precisely fixed. There is no such thing in the 
church of Scotland as minUterium vagum, either practically or theoretically — no such 
thing as plurality/ of benefices — no such thing as a minister ordained without a cui9 
animarum, to which he is appointed for his life. 
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tion made without a sufficient necessity, though the Judges 
diflFered as to whether the church courts or the civil court were 
the proper judges of the necessity. They agreed, however, 



« 



From this principle, fixed at the Reformation, difficulties have naturally risen, 
when ministers fall into great age or infirmity. These difficulties are lessened by the 
practice of allowing candidates for the ministry to preach after being licensed by a 
presbytery. But these are not, and cannot be ordained ministers, enabled to admi- 
nister the sacraments, and to discharge other duties dependent on ordination ; and 
still, therefore, in many special cases a diffierent remedy was required. That remedy 
was found, at an early period, in the plain, simple, and yery sensible expedient of the 
presentation and induction of a fit person into the condition of a minister of the pa- 
rish for his life, as assistant and successor to the existing incumbent. The person so 
appointed becomes immediately an ordained minister of the church, subject to all the 
obligations implied in the character. He is received as a member of the presbytery 
and synod, entitled to vote whenever the principal is absent, and eligible as a member 
of the General Assembly. These things are beyond all doubt, and are sanctioned by 
at least a century of undisputed practice. 

'* It is manifest, therefore, that the institution of assistants and successors in the 
church of Scotland^ introduced from a necessity inherent in the very constitution of 
the church, and for the advantage of the people, has no resemblance or affinity to 
grants of offices in reversion, and is essentially different even from the appointment of 
assistants and successors in any other case. And it must be kept firmly in remem- 
brance, that it is attended with the most important securities against abuse. The con- 
sent of the existing minister, at least if he is capable of consent, is indispensable. The 
patron of course must consent ; but when these two are agreed, the consent of the 
presbytery, and, if called for, of the synod and General Assembly, must be obtained. 
The whole question of reasonable necessity, expedience, and propriety, undoubtedly 
belongs to these courts ; and if they think the measure improper, or an abuse of the 
patron's right, they certainly have power to put a negative on the proposal. Ajid 
practically the statement of the pursuers, as to the small number of such appointments, 
compared with the number of livings and vacancies, while the legality of them has 
been recognised for a century, demonstrates that these checks have been effectual, that 
the practice has been kept under due control, and that there is no evil or abuse in- 
volved in it. 

** It is admitted on the record, that there is a series of examples, to the number of 
forty-three, well authenticated, of assistants and successors so appointed, firom 1 742 to 
the present time. There is reason to think that the practice was introduced much 
earlier. See note in Connell on Parishes, p. 515. These examples run over the 
whole church and country. They comprehend royal burghs as well as country pa- 
rishes : — Glasgow, Dumfries, Montrose, Cupar, Ayr ; and one of the last instances, 
though in a country parish, was by the presentation of the Town Council of Edinburgh. 
In not one of all the cases was the legality of the appointment, as matter of civil right, 
disputed. The Lord Ordinary holds this alone to be decisive of the general question 
— an admitted and unchallenged practice over the whole church during ninety years. 
It might have been more extensive if any serious abuse had been practicable ; but if 
the control is efficient, the extent of the practice is of course limited by the necessity. 
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that the circumstance of the charge being collegiate was of 
no consequence. 

92. The consent of the incumbent to the appointment of 

** But tliere is much more in the case. In the first place, the I^ality of such ap- 
pointment has been recognised by the church courts. The assistants and successors 
have not only been duly ordained and inducted, but they have been recognised as mem- 
bers of all the church courts, exercising the most important rights, both ecclesiastical 
and civil. They have been incorporated in the constitution of the church, and pub- 
lic acts to which they are parties have been recognised in all the civil courts. In the 
next place, they have been expressly acknowledged as holding a legal status, both by 
the Ck>urt of Session and by the Court of Teinds. See Connell on Parishes, p. 517-8. 
Case of Cadder. Muir v. Dunlop, December 9, 1791 ; and CampbeU v. Stirling, 
March 4, 1813. And see the case of Melrose, Connell on Tithes, vbL i.' p. 455, 
where a process of augmentation having been brought by the principal minister, and 
thje augmentation having Ijeen refused to him, the Court, on a petition by the assist' 
ant and successor, and with the consent of the heritors, awarded an augmentation to 
him out of the teinds. He could not indeed have raised the process, because he is 
only conditionally vested in the benefice, as decided in Shaw v. Heritors of Robert- 
son, January 29, 1806. But his character was clearly rec<^ised as a lawful status, 
otherwise no consent of the heritors would have warranted the proceeding. 

'' In the third place, these assistants and successors have been rec(^nised in various 
British statutes. They are so in the acts establishing the widows* fund, 17th Geo. 
II. (1744) cap. 11, sec 11 ; 22d Geo. II. cap. 21 ; and 19th Geo. III. cap. 2, 
sec. 9. Their status as churchmen is therefore sanctioned by statutes in full force 
ever since 1 744. They are to be deemed and taken to be ministers to all the purposes 
of the acts. But the later statute of 48th Geo. III. cap. 50, relative to grants of of- 
fices in reversion, is still more important, as containing an express exception from its 
provisions, which it is assumed might otherwise have been taken to apply to the case, 
* that nothing in this act shall extend, or be construed to extend, &c. to prohibit Me 
aj^poiwtment ofassisUmts and successors to the parochial clergy of Scotland.* 

*' It seems to the Lord Ordinary to be quite impossible, in the face of these facts, 
and without a single authority or decision on the point, to maintain that such appoint- 
ments, when duly proceeded in, are illegal. The passages in Erskine and other au- 
thors which are quoted, only announce the undoubted general truth, that no patron 
can present to the expectancy of a benejice. This plainly does not contemplate the 
special case of the immediate induction of an assistant and successor into the whole 
duties of the parish, on a declared necessity by the proper authority. That is not a 
presentation to an expectancy, but to an inmiediate cure, and at any rate it is a spe- 
cial case fully established by a long usage. 

" Neither do the cases referred to by the pursuers appear to have any material ap- 
plication to the question. The only one to which it seems necessary to advert is 
that of Amot, &c. r. Flints, &c., aS decided by the House of Lords, 26th May, 1 809. 
Though that case was much relied on by the pursuers, it humbly appears to the Lord 
Ordinary that it can afford them no aid. For, 1st, It was the case of a professor in 
a university. That is altogether different from the case of a minister of the church ; 
it has not in it the important quality, that, without ordination, the full duties of 
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an assistant and successor, is, in ordinary cases, always re- 
quired by the church courts ; and although his civil rights can 
never be affected by a grant of the reversion of the benefice, 

the place cannot be performed. Neither has it the same sanctions ; and each uni- 
versity being independent of all the rest, may be only afiected by practice within 
itself. 2c?, The very case of assistants and successors in the ministry, is expressly 
acknowledged as bet/ond dispute lawful, by both the parties in that cause. 3c?, It 
was the case of a professorship, where the other professors were the patrons, and 
where, consequently, there could be no jurisdiction to control an abuse. 4th, The 
King being the visiter of all colleges, it might be competent to the King's courts to 
control the exercise of the right of patronage in such a case, and more especially to 
determine whether it was warranted by the terms of the endowment, which was one 
of the points put in issue. 6th, It was plainly a case of the grant of an expectancy t 
for the very terms of the appointment showed that it was not intended or expected 
that Dr Flint, junior, should immediately, or at any given time while his father lived, 
enter on the duties of the office. And, 6th, It was in its circumstances liable to 
other very serious objections. But, while these considerations plainly place the de- 
cision, the particular grounds of which are nowhere reported, on a footing which 
entirely removes it from the principles of this case, it is to be remembered, that it 
was only in the previous session of Parliament (1808) that the statute 48th Geo. III. 
was passed, in which all grants of offices in reversion were prohibited, with the ex- 
press exception of the appointments of assistants and successors to the parochial 
clergy of Scotland, while no such exception was made of similar appointments to 
professorships. 

** If the general plea of the pursuers against the legality of such presentations can- 
not be sustained, it seems to be clear that there is no specialty which can avail them. 
The Town Council of Edinburgh have the same powers as other patrons ; and the 
question being one which relates to the church at large, it can* be of no consequence 
whether the practice has been followed, or has been frequent in Edinburgh or not. 
What has been law for Glasgow, Ayr, &c., and generally over Scotland, must be law 
also with regard to the powers of the patrons of Edinburgh in this matter. They 
have power to present upon actual vacancies by death, &c., and they have power to 
present assistants and successors, when the cases which render this necessary or ex- 
pedient arise. And the Lord Ordinary can see no evil or danger in this. For, the 
question of expediency being subject to the control of the presbytery, when the case 
does occur, the Council for the time is just as competent to present a fit person for the 
benefit of the public, as any Council which succeeds them can be presumed to be. If 
they do not take due pains, that is their fault, and in a question of law is not to be 
presumed. They are to exercise the power (as Dr Simpson expressly asked them to 
do) precisely as they would if there was a vacancy by death. 

*' As to the statement of this being a collegiate church, Dr Brunton being fully 
competent to the whole duties, &c., the Lord Ordinary thinks them altogether irre- 
levant in this Court. They were very fit to be stated to the presbytery, if the pur- 
suera thought them of importance ; and, though the pursuers did not state them, it 
has been stated by the defender,, that they were fully canvassed in all the church 
courts. As the church or parish has two ministers by law, it must be presumed that 
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it seems as reasonable as it is expedient that, in general, no 
one should be intruded into a joint exercise with him of his 
ministerial functions without his consent. 

93. Cases may occur, however, in which the insanity of the 
incumbent precludes the possibility of obtaining such consent ; 
and the question then arises, whether the church may proceed 
to admit an assistant and successor on their own judgment and 
discretion. This is mainly an ecclesiastical question ; for the 
appointment quoad the temporal rights of the benefice being 
substantially of successorship, really afiVcts no civil interest 
of the incumbent which could warrant him on that ground to 
object. Now, it does seem neither unreasonable in itself, nor 
inconsistent with the constitution of our church, that the church 
courts, should, in such circumstances, avail themselves of the 
presentation of an assistant and successor, for securing the due 
performance of religious ordinances to congregations within 
their bounds, even without the consent of the incumbent. In 
exercising their powers in this matter, the chief object for 
them to consider, is undoubtedly the spiritual interests of the 
people whereof they are guardians, rather than the mere per- 
sonal feelings of an incumbent, to all appearance permanently 
incapacitated from performing the duties of his office, should 

two in full orders are necessary ; and this may very well be, from the nature of tlie 
population, though the parish be not large. Dr Brunton is also a professor in the 
University ; but though he had not been so, he had a right to an efficient colleague, 
and Dr Simpson was 85 years of age. 

'' The church courts, therefore, having confirmed the appointment, and ordered the 
induction, the Lord Ordinary is of opinion, that all questions of particular expediency 
are excluded, and that the case must stand on the same footing as if it had arisen on 
the last presentation of an assistant and successor, given by the Town Council of Edin- 
burgh, or on such a presentation by any other patron which had been sustained by 
the presbytery." 

The only observation that I shall take the liberty of making on this very able 
note is, to express a doubt whether it has with perfect correctness been assumed, that, 
because an assistant and successor is held by the church courts to be, and truly is, 
admitted to the full duties and powers of the pastoral office, not in expectancy, but 
immediately on his ordination, the same happens also as to the civil benefice, to which 
alone the presentation has reference, and that the presentation therefore confers, not 
an expectancy, but some present right in the benefice. With reference to the pre- 
sent question, this can have no weight, as it has been finally set at rest by the judg- 
ment of the House of Lords ; but it may be desirable, as to other questions, to keep 
the point in view. 
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he at any future period be restored to a state of sanity ; and, 
it can scarcely be maintained, that in an ecclesiastical point of 
view, the consent of the incumbent, however reasonable and 
expedient it may be to require it, is a necessary pre-requisite 
— a sine gvo non, without which the church courts would have 
no power to settle an assistant and successor. 

94. A case of this kind did recently occur, in which the 
church courts steered a sort of middle course. 

The minister of Earlston having become deranged, the 
Presbytery, after an investigation which established that there 
was little or no prospect of his recovery, applied to the patron 
for the appointment of an assistant and successor, and a pre- 
sentation was issued accordingly. The Presbytery by a ma- 
jority sustained the presentation, but their judgment was 
brought under review of the General Assembly, on the ground 
of the absence of consent by the incumbent. The Assembly 
affirmed the judgment; but, at the same time declared, "that 
in the circumstances of the case, no part of the stipend, or 
any of the emoluments thereof, can be allocated for the main- 
tenance of the assistant and successor ; and if it shall please 
God to restore Mr Johnstone (the incumbent) to the sound 
exercise of his judgment, it shall then instantly be incompe- 
tent for Mr Sheills, (the assistant,) to discharge any part of 
the pastoral duties of the parish of Earlston, or to sit-and vote 
in any church court as minister of Earlston, without that ex- 
plicit consent which he will then be qualified to give.'* ^ 

95. With very great deference I venture to question the 
correctness of this declaration in both its parts. The first 
part, as to the stipend, seems equally uncalled for and incom- 
petent, for the presentation could only give a title to the civil 
rights of the benefice after the incumbent's death; and had it 
been capable of carrying more, the declaration of the General 
Assembly as a church court could have had no effect in regard 
to the civil consequences of such presentation. Again, as to the 
second part, it seems inconsistent with the very nature of the 
office of a minister beyond recall inducted into the benefice^ 
and ordained to the pastoral charge of the congregation, tliat 

* Acts of Assembly, 18il3, Seas. 5. 
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his right to exercise the duties and privileges of his pastoral 
office thus undoubtedly conferred upon him, should depend on 
the fiat of any individual whatsoever ; and that without fault 
on his part, he should stand ipso facto, and instanter suspended 
by the restoration of the incumbent to health, and thereafter re- 
quire his consent to capacitate him, not only for performing 
the pastoral duties of the parish, but for sitting or voting as a 
minister in church courts. I venture to think, that if the 
judgment of the Presbytery could not supply the want of con- 
sent on the part of the incumbent, an assistant only should 
have been appointed, while, if their judgment was held to sup- 
ply that want so as to warrant a settlement at all, the same 
effect ought to have been given to it as would have been given 
to the incumbent's consent, and the assistant and successor 
ought to have been appointed without a limitation so incon- 
sistent with the nature of the pastoral office. 

96. Where a patronage is vested in one person in fee, and 
another in liferent, the liferenter is the party entitled to pre- 
sent.^ But in a case where a patronage had been conveyed to 
the "heritors" of a parish, it was held that fiars only were in- 
tended, and that liferenters had no vote.' 

97. In a case where a minister, who was also patron of his 
parish, having been deposed by the presbytery, conveyed his 
right of patronage to a purchaser, reserving his own right as 
minister, the Court of Session found that the purchaser could 
not present during his lifetime ; but the judgment was reversed 
on appeal.^ 

98. A presentation by a married woman must have the con- 
currence of her husband ; but there seems no reason for con- 
sidering that the rule of the canon law, whereby the husband 
alone might present, would hold with us. 

99. A tutor may present to the churches whereof his pupil 
is patron ; and minors may validly present, their curators con 
senting, if they any have.* 

* Lady Forbes v. Lord Forbes, 18tli Feb. 1760, in House ot Lords, mentioned in 
Forbes ». M'William, Feb. 1762 (M. 9931.) 

' Brown r. Jobnstone, June 9, 1880 (8 S. & D. 899.) 

' Gumming v. Presbytery of Aberdeen, April IS^ 1721 (Robertson, 364.) 

* l^rown V. Jobnstone, ut supra. 
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100. Where two or more parishes having separate patrons 
are united, the commissioners are, by the statute 1617, c. 3, 
authorized to appoint the right of presenting to be exercised 
per vices ; and, although the decree of union be silent as to 
the order of presenting, the right will fall so to be exercised.* 

101. The patron of the larger benefice is entitled to the 
first vice after the union ; ^ and it was observed in a late case 
that where the crown was patron of one of the benefices or 
parts of benefices united, the King had right to the first pre- 
sentation.' 

102. The rule of presentation per vicesy seems also to have 
held in the canon law, in the case of joint original patrons ; 
and our writers also consider that, in the case of heirs por- 
tioners, a patronage is not to be held a precipuum falling to 
the eldest, but that all will be entitled to present, in their 
turn, according to seniority ; and that, in like manner, other 
joint patrons would have right to present vicibusj and not 
jointly on each vacancy.* There is, however, no decision of 
the Courts as to this matter. 

103. Whatever may be thought of the case of private in- 
dividuals having a joint right of patronage, it is clear that 
when a patronage is conveyed to a class of persons, as the 
heritors of a parish, for instance, each individual has a voice 
in the appointment of the minister, whose election will be car- 
ried by the votes of the majority.^ 

1 Brodie v. Earl of Moray, July 1777 (M. 9937.) Officers of State, Nov. Id, 
1821 (8 S. & D. 129.) 

* M*Kenzie'8 Obs. Act 1617, c. 3. 
' ' Officers of State, ut supra. 

* Ersk. 1. 5. ll«<and 3. 8. 13. Bank. 2. 8. 70, and 3. 5. 22. M'Kenzie's 
Obs. 1617« c. S. Forbes, 45. 

* Brown v. Johnstone, June 9, 1830, (8 S. & D. 899.) In a cause regarding 
the patronage of South Leith, which was found to be in the Incorporations and Kirk 
Sessions, the mode of e^cercising it was appointed by the following interlocutor of the 
Court (Feb. 7, 1769): — " In respect it is agreed that the pursuers," (the Incorpo- 
rations of South Leith, being shipmasters, maltmen, traders, and traffickers,) " and 
the Kirk Session of Leith have been immemorially in the use to concur in pre- 
senting the second minister of Leith ; that thereby these two bodies have secured 
to themselves the J*ight of patronage of the said benefice jointly, and that they fall to 
exerce that right jointly in time coming; and that, in time coming, the said right shall 
be exerced as follows, viz. the two magistrates of Leith, for the time being, shall each. 
€T officiOf have a voice ; and that the judge-admiral of the town of Leith, appointed 
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104. In this case the only criterion by which to determine 
the appointment is the deed of presentation, and not any pre- 
vious vote or resolution of a meeting of the parties entitled 
to present; consequently, in a competition, the number of 
signatures to the respective presentations will alone deter- 
mine which candidate has the majority.^ 

105. When, there is no competition, and only one presen- 
tation, it would not seem necessary that an absolute majority of 
all the individuals entitled to present should sign the presenta- 
tion, as the non repugnantia of those who have not signed may 
properly be deemed an acquiescence to bar them from chal- 
lenge after an induction proceeding on such presentation. 

106. In the case of those parishes which acquired the right 
of presenting under the act 1690, and in which it \y^ould seem 
the presentation would still fall to be exercised according to 
the provisions of that act, the heritors and elders may be 
considered as constituted into a body, who, by a common act, 
are to propose the minister, so that those who are not present 
to vote on the day appointed for the election should be held 
as excluded from any voice ; and so it is expressly laid down 
by Pardovan, who wrote during the period when the act was 
in force.* 

107. No individual is entitled to a double vote in respect 
of having presided at such meeting.^ 

108. When a patronage is vested in a corporation, the pre- 
sentation will of course be eflfected like any other corporate 
act of the body. 

109. In a late case, where a right of patronage was vested 

by the Council of the City of Edinburgh, for the time shall also have a vote ; and 
that each of the four incorporations, the pursuers, shall choose four delegates, making 
in all sixteen, for representing the incorporations, and that the Kirk-Session shall 
choose fifteen delegates, who with the colleague minister, who is to have a vote ex 
officio, shall represent the Session ; and that the right of presenting shall be vested 
in the said thirty -five persons, or major part of them, at a meeting to be held for that 
purpose ; the time and place of their meeting to be publickly intimated from the 
pulpit, or from the reader's desk, three weeks before the meeting at least, on a Sab- 
bath, when the congregation is assembled, and before it is dismissed." 

' Brown v, Johnstone, ut supra. 

* Pardo van's Collections, B. i. t. 1, § 6. 

^ CampbeU v. Stirling, March 4, 1813. (T. C.) 
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in a certain portion of the heritors of a parish, and the tenants 
and possessors of certain lands situated therein, in addition to 
some points already noticed, it was determined by the Court, 

(1.) That it was no objection that the heritors and tenants 
otherwise qualified were females. 

(2.) That under the terms " tenants and possessors," feuars 
were included, but that both feuars and tenants could not vote 
in respect of the same lands ; and, 

(3.) In regard to certain alleged collusive or nominal rights 
" that bona fide heritors, tenants and feuars, who, upon inde- 
feasible titles, not collusive, nominal, or fictitious, have acquired 
substantial possessions fit for agricultural or other purposes 
to which such subjects would be applied, were there no right 
of patronage in the question, however small such possessions 
may be," were entitled to vote as patrons.^ 

1 10. If, in the case of patrons having right to present altemis 
vicibuSf one shall present out of his proper turn, it is only the 
CO- patron who is entitled to object. The presbytery cannot 
in such case insist on presenting as jure devoluto, in respect of 
the failure of the patron entitled to that vice.* 

111. It had never till recently been determined whether 
the patron who has omitted to present in his proper turn be 
entitled to present on the next vacancy, or whether he must 
wait till the return of his own vice. Tait, in one of his re- 
ports, has the following observation on this point : — " It may 
also be maintained, that as each patron has his turn per vices^ 
if the patron whose turn it is lie by and do not present, but 
allows the other to present^ and his presentee to be settled, it 
will not from this follow that he has right to the next vice. 
Sihi imputet^ that he did not exercise his vice when it came : 
he must wait till it come about again." 

In a competition, however, regarding the parish of Clunie, 
the Court held, that the crown, who had been entitled to the 
first of three vices, but had omitted to exercise it on the first 
two vacancies, had right to the third vice.^ In the same case 
it was also held, that when a part of one parish was united to 

* Brown v. Johnstonei ut supra. 
« Grant ». Duke of Gordon, Feb. 7, 1778 (9945.) 
■ Officers of State r. Gordon, Nov. 13, 1821 (1 S. & D, 129.) 

5 
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another having two joint patrons, each of the three patrons 
was entitled to a third vice in the presentation to the united 
parish. 

1 12. A patron cannot, it would seem, present himself to 
the benefice, but there does not appear any grounds for hold- 
ing that he might not, with us, present his son or other near 
relation. 

1 13. A patron may present by a commissioner.^ In the case 
here quoted, commissioners generally authorized to present 
to vacant churches, had granted a presentation prior to one 
granted by the patron himself. The presentee under the for- 
mer was preferred in a competition. 

114. The commission, however, must of course be valid 
and effectual ; and a confirmation by the patron, after the 
lapse of the six months, of a presentation granted by a com- 
missioner whose powers had expired, will not exclude the 
exercise by the presbytery of their jus devolutum.^ • 

115. By the 10 of Queen Anne, c. 12, and 5 Geo. I. c. 29, 
patrons are required, at or before signing a presentation, to 
take the oaths appointed to be taken by persons in public 
trust, and those suspected of popery to purge themselves by 
subscribing the formula introduced by the act 1700, c. 3; other- 
wise the presentation to be void, and the right of patronage 
to devolve for that vice on the crown ; and, failing the crown's 
presenting within six months from the neglect or refusal of 
the patron, on the Presbytery. 

116. The terms of the act would, at first sight, seem to 
imply, that the granting a presentation, without having taken 
the necessary oaths, imports an absolute and instant forfeiture 
of the right of presentation for that vice to the crown ; the 
period for presenting by the crown not being set forth as run- 
ning from the expiry of six months from the vacancy, so as to 
allow the patron an opportunity of taking the oaths, and grant- 
ing a new presentation, but from the neglect or refusal to 
take the oaths, from which period the right of the crown is 

» Tait V, Keith, Jan. 22, 1778 (M. 9938.) 

• Presbytery of Strathbogie ». Forbes, August 2, 1776 (M. 9972, & 5 Blrown's 
Sup. 534.) The commission here was granted by a minor, and was only to subsist 
till he came of age. The commissioner presented after that event. 
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apparently assumed to have commenced. In the only case, 
however, where this question occurred, the Court, besides 
various other objections to the exercise of the patron's right, 
overruled one founded on his having granted and lodged a 
prior presentation without taking the necessary oaths.^ 

117. Patrons who could not qualify were formerly in use 
to grant an absolute disposition of the patronage to a friend ; 
and presentations by such persons duly qualified have been 
sustained even where the disponee had executed a deed obli- 
ging his heir te denude in favour of the grantor,* he having, 
however, deponed that he did not hold it in trust for him. Till 
lately, however, it was never imagined that the statute could be 
evaded by merely granting a commission to a commissioner 
who was able to take the necessary oaths. But in a very late 
case the General Assembly sustained a presentation by a 
commissioner, where only the commissioner had qualified, 
and not the patron himself. The soundness of this determi- 
nation may be much doubted, and there is no decision to that 
effect by the Civil Court. 

118. The question was lately raised in two separate pro- 
cesses, in regard to a presentation by the commissioner of a 
Popish patron, but a judgment on the point was prevented in 
both cases by their being thrown out of Court on preliminary 
objections, themselves involving points of much interest in re- 
gard to the exercise of the right of patronage. 

119. The first of the processes alluded to was a suspension 
at the instance of certain heritors, elders, and parishioners of 
the parish, to have the presbytery interdicted from proceeding 
with the settlement of the presentee. The Court, it is stated, 
entertained no doubt of their powers to stay the proceedings of 
the presbytery;® but after ordering the officers of state to be 
called for the interest of the crown, (to which the right of pre- 
senting fell, should the presentation objected to be found null,) 

•• Presbytery of Paisley v. Erskine, August 10, 1770 (M. 9966) 
* Hay V. Pj-esbytery of Dunse, February 26, 1 749 (5 Brown's Sup. 768. M. 
9911.) This case was, however, reversed in the House of Lords, on the ground 
that the Crown had not been called as a party, and an order made to call the King's 
advocate. 

* As to the question of jurisdiction, see infraj chap. 8. 

D 
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on their declining to appear, refused the bill of suspension ^' in 
respect that the suspenders have no title to object."* 

120. In the meantime the presbytery had determined to re- 
ceive the presentation, and proceed with the steps towards in- 
duction, ^^ subject to this condition, viz. that in case the procura- 
tor of the church" (who had been consulted by the patron, and 
given an opinion in favour of the presentee, but before whom 
another memorial had been laid by the presbytery) " should 
make a diflFerent return to the presbytery's statement," they 
should ^^ then sist proceedings, and hold themselves bound to 
be regulated by the procurator's advice." The presentee having 
acquiesced in this condition, the presbytery, " on this acqui- 
escence and understanding," took certain steps preparatory to 
his admission, viz. sustained the presentation, moderated a 
call, and appointed a day for him to preach. The procura- 
tor, however, declined giving an opinion on the presbytery's 
memorial, on the ground that he had been already consulted 
by the patron ; but the presbytery having been advised by 
other counsel that the presentation was void, refused to pro- 
ceed further in the settlement, and brought an action against 
the patron, the presentee, and the officers of state, concluding 
to have it declared, 1st, that the presentation was void ; and, 2d, 
that the crown not having presented within the six months 
allowed by the act of Parliament, the right of presenting had 
fallen to them. The crown made no appearance in defence ; 
but the patron and presentee, besides their pleas on the merits 
in support of the presentation, contended, that the presbytery 
having sustained the presentation, were now barred from ob- 
jecting to it ; and so the Court, by a majority, found and dis- 
missed the action, stating as the grounds of their decision, ^Hhat 
the proceedings of the presbytery were calculated to induce the 
officers of state to believe that the presentation was valid, and 
that consequently the presbytery could not avail itself of the 
delay thence arising,"* 

121. The judgments in both these cases, when considered 
with reference to the grounds on which they were rested by the 
Court, are, I venture with deference to think, subject to strong 

• objection. 

» Baillie v. Morrison, February 28, 1822 (F. C. and 1 S. & D^ 404.) 

* Priesbytery of Inverness v. Fraserof Lovat, June 10, 1823 (2 S, &D. 384.) 
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122* As to the title of the heritors, elders, and parishioners 
to object to the presentation, it will be kept in view, that the 
acts of Parliament intended to exclude papists from presenting 
ministers were made, not for the patrimonial benefit of the 
crown, in order to obtain to the King a right to present, which 
he otherwise would not have enjoyed, but for the public good^ 
and for securing parishioners from the risk attendant on having 
their ministers appointed by disaffected and popish patrons, and 
that the questions arising under these statutes are necessarily 
questions of public law, and not of merely private or patrimonial 
right. Now, although we do not in Scotland acknowledge po- 
pular actions, it is an admitted rule of law, that as to all nulli- 
ties declared by public statute, every person who has an inte" 
rest to plead them, has thereby a title to do so. Then it was 
admitted, in the case under discussion, that the subject-matter 
brought before the Court was in its own nature civil, being the 
validity of a presentation to a benefice, and it was assumed by 
the Court that it was competent for them to stay the proceed- 
ings of the presbytery. It was also admitted that the parishion- 
ers bad an undoubted interest to prevent a minister presented 
by a popish patron from being intruded on them, contrary to 
the public law. This, however, though a very substantial in- 
terest, is not a czmZ, but a spiritual interest; and the Court held, 
that " that cannot give them any title to object to the power of 
the patron ;" thus holding that a spiritual interest was not one 
which could be acknowledged or protected by a court of law. 
Now, it is undoubtedly true that a court of law can have no 
jurisdiction in matters spiritual ; but it does not at all follow from 
this that they cannot receive an application from parties having 
merely a spiritual interest, praying them to exercise their un- 
doubted jurisdiction in a civil matter for the protection of that 
spiritual interest. On the contrary, there surely is nothing in- 
consistent with the nature of civil jurisdiction, that it should be 
exerted to protect, by civil means, and in matters civil, the spi- 
ritual interests of an established church, endowed and sanction- 
ed by the state. The civil protection granted to the church, 
and, in particular, the statutory provisions with reference to the 
settlement of ministers, are intended for securing the spiritual 
interests of the people ; and these enactments by the civil power 
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necessarily give them a civil right\o have their religious inte- 
rests protected by the enforcement of the statutes enacted for 
that purpose ; and it does seem somewhat strange, that the civil 
courts, by whom alone these statutes can be enforced, should 
feel themselves obliged to refuse to enforce them on the appli- 
cation of the very persons and the only persons for whose be- 
nefit they were enacted, in respect that their interest to have 
them enforced is not such as a court of law can recognise. 

123. In regard to the other case, where the Court held, that 
because " the proceedings of the presbytery were calculated to 
induce the officers of state to believe that the presentation was 
valid," they " could not avail themselves of the delay thence 
arising," the following observations occur : — 

(1.) Whatever plea might have been competent to the crown, 
had the officers of state appeared, and contended that, in conse- 
quence of the proceedings of the, presbytery, the right of the 
crown to present had not been lost, this was jiLS tertii to the pa- 
tron and presentee ; and as the officers of state, though called, 
made no appearance in defence against the conclusions of the 
action, the presbytery, so far as the crown was concerned, were 
entitled to decree. 

(2.) As in a question with the presentee the proceedings of 
the presbytery were under a condition in which he had acqui- 
esced, and which now barred him from pleading that they were 
excXxiAeA personali exceptione, 

(3.) It appears extremely doubtful whether a court (as the 
presbytery is) exercising a right vested in it, not for purposes 
of patrimonial or individual advantage, but for behoof of the 
community, can be barred from doing its duty personali except 
tione^ even if these were grounds for pleading it ; and, 

(4.) In regard to statutory nullities, established for purposes 
of public policy, such as that attaching to a presentation by a 
papist, their operation cannot be excluded by personal excep- 
tion on the part of those having an interest to plead them ; and 
. even if such personal exception should be held a bar to their 
being stated by those persons themselves, it is parsjudicis to 
advance and give effect to them.^ 

' This acknowledged doctrine was in a late case very distinctly laid down as to the 
revenue laws by the Lord Justicie-Clerk, who observed that it was ** clear that the Court 
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124. In a case where a patron had, without taking the oaths, 
subscribedapresentation, which was lodged with the presbytery, 
but immediately withdrawn, and replaced by another granted 
by a third party, in whose favour the patron had subsequently 
executed a disposition of the patronage, it was contended by the 
presbytery, that, by the lodging of a presentation, without 
having qualified, a forfeiture, ipsofacto^ took place, which ex- 
cluded the presentation by the disponee. The objection was, 
however, overruled by the Court^ 

125. Along with the presentation, there should be laid be* 
fore the presbytery a certificate of the patron's having qualified 
by taking the oaths to Government — an extract of the presen- 
tee's license, unless already an ordained minister of another pa- 
rish — a certificate of his having taken the necessary oaths, and 
his letter of acceptance. As to these matters, and generally as 
to the qualifications of the presentee, necessary for sustaining 
the presentation, see Chapter 5. 

As to the time within which the patron must present, and the 
jiL8 devolutum^ see next Chapter. 

have no power to disregard objections under the Stamp acts, even if parties on both 
sides consented, but must give the most complete and rigid effect to the statutes," 
Napier V. Carson, February 7, 1828 (6 S. & D. 500.) 

' Presbytery of Paisley v, Erskinci Aug. 10, 1770 (M. 9966.) 
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126. According to the Canon Law, laic patrons were bound 
to present to vacant benefices, within four months, and eccle- 
siastic patrons within six months ; and this rule was in force 
with us, p.rior to the Reformation, the bishop of the diocese 
having right to present jure devoluto, on failure by the patron 
within the time allowed. 

127. By the act 1567, c. 7, it was provided that " the 
patroun present ane qualified persoun, within six monthes, 
(after it may cum to his knawledge of the decease of him 
quha bruiked the benefice of before,) utherwaies the kirk 
to have power to dispone the samin to ane qualified persoun 
for that time." 

128. The act 1592, c. 117, which enacted that a sentence 
of deposition from the ministerial office by the church courts, 
should cause the benefice of the deprived minister to vaik, at 
the same time provided that " the said sentence being extract- 
ed and presented to the patron, the said patron sail be bound 
to present ane qualified person of new to the kirk within the 
space of six months thereafter ; and gif he failzie to do the 
same, the .said patron sail tine the right of presentation for 
that time allenarly ; and the right of presentation to be devol- 
ved in thehandis of the presbytery, within the quhilk the bene- 
fice lies, to the effect that they may dispone the same, and give 
collation thereof to sik ane qualified person as they sail think 
expedient." 

129. By the act of Queen Anne restoring the right of pre- 
sentation, (10 Anne, c. 12,) it is provided, " that in case the 
patron of any church aforesaid, shall neglect or refuse to pre- 
sent any qualified minister to such church that shall happen to 
be vacant the said 1st day of May, or shall happen to be vacant 
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at any time thereafter, for the space of six months after the 
said 1st day of May, or after such vacancy shall happen, the 
right of presentation shall accrue and belong for that time to 
the presbytery of the bounds where such church is, who are 
to present a qualified person for that vacancy tanquam jure 
devolutor 

130. These enactments have generally been considered by 
our Courts as penal, and importing a forfeiture of the patron's 
right, as a punishment or penalty for failure to present within 
the time allowed, and they have consequently been generally 
construed with strictness against the jus devolutum^ according 
to the usual principles in regard to penal statutes. It might 
perhaps have been doubted whether this was a just view of the 
matter, and whether the enactments are not rather remedial 
than penal, having for their chief object the repressing of the 
evil to which parishes are subject, by being deprived for too 
long a period of the celebration of divine ordinances, and, con- 
sequently, whether they ought not to have been so construed as 
most effectually to advance the remedy, and repress the evil ; 
but the practice of the Court is in favour of the view first men- 
tioned. 

131. By the earlier statutes, the six months ran, not from 
the date of the vacancy, but from the period when it came to 
the knowledge of the patron ; but the statute of Queen Anne 
expressly limits the period to six months '^ after such vacancy 
shall happen." It has nevertheless been held by some writefiB^ 
that as the professed object of the statute was to restore ^^ the 
ancient rights" of patrons, this provision must be construed ac« 
cording to the former law, which allowed the patron six months 
from the period when he was first made aware of the vacancy.^ 
In a case, however, which occurred after the opinions of these 
writers were published, and in which the question was fully 
argued, the judges, with one exception, were agreed, that the 
six months must be calculated from the date of the vacancy, 
without reference to the period when the patron was informed 
of it.'^ 



■ Bank. 2. 8. 59. Ertik. 1. 5. 17. 

" Lord Dundas v. Presbytery of Zetland, May Id, 1795 (M. 9972.) 
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132. It is not enough that the patron have subscribed the 
presentation within the six months ; it must within that period 
have been lodged with the presbytery, their clerk, or modera- 
tor;^ but where the patron has duly subscribed a presentation 
in proper time, and adopted the requisite measures for having it 
lodged before the expiry of the six months, and which would 
have been effectual but for accidental circumstances beyond 
his control, the Court do not consider him to have refused or 
neglected to present within the six months, so as to give room 
for the exercise of the jus devolutum.^ 

133. In calculating the six months, the day of the vacancy 
is to be held the point from which the six months run, but is 
not to be included therein ; and in a case when the last day of 
the six months fell on a Sunday, it was held a valid exercise of 
the right to tender the presentation on that day.^ 

134. If the patron shall present, within the six months,^ a 
person qualified in terms of the 5 Geo. I. c. 29, who accepts 
the presentation, the further currency of the six months is 
thereby suspended; and although the presentee shall after- 
wards be rejected by the church courts, in respect of hetero- 
doxy, immorality, or any other cause competent to them in 
regard to his examination and admission, the patron will 
undoubtedly have as much time left him to present, after their 

* Lodging the presentatfon with the moderator, was not disputed to be a correct 
mode of lodging it in the case of the Presbytery of Paisley v. Erskine, August 10, 
1 770 (M. 9966. ) And although 1 have not noticed any instance where it was lodged 
with the clerk, I should think it still more clear that lodging it with that officer 
would be sufficient. 

' Lord Dundas, ut supra. In this case, the minister of a parish in Shetland died on 
the 24th December, 1793. The patron's factor wrote, communicating the event on 
the 28th December, and also on the 9th January, 1794. The first letter never ar- 
rived ; the second intimation was received by the patron on the Ist February. He signed 
a presentation on 23d May, which, along with the presentee's license, letter of ac- 
ceptance, &c., was forwarded by a vessel from Leith to Lerwick on the 16th June. 
The vessel was detained by contrary winds, and did not arrive till the evening of the 
20th, the second day after the expiry of the six months, when it was immediately 
tendered under protest, the presbytery having that forenoon met, and resolved that they 
would present to the church, in virtue of their Jus devolutum. In an action by Lord 
Dundas, to have it declared " that he had exercised his right as patron within the time 
required by law, and that the presentation granted by him was valid and effectual," 
the Court decerned in his favour 

' Presbytery of Paisley, ut supra. 
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final sentence, as remained of the six months when the pre- 
sentation was lodged.^ Lord Stair holds, that in such case the 
patron has a new term of six months, which, according to the 
law in force when his Lordship wrote, he calculates from the 
intimation of the sentence rejecting the presentee. The opi- 
nion of Krskine, however, that the patron will only have the 
remainder of the six months unexpired at the date of the first 
presentation,* is more correct ; for it can scarcely be maintained 
that a mere presentation, without admission by the presbytery, 
fills the benefice so that it can be said to become vacant by the 
sentence of rejection ; and unless this can be held to be the case, 
there is no room for the currency of a new period of six months. 
Lord Stair, who \^rote before the act of Queen Anne, which 
fixes as the period from which the six months run the date 
*^ when such vacancy shall happen," probably proceeded on an 
extension of the act 1592, regarding deprivation, to the case of 
a sentence of rejection merely ; but the Court, even under the 
former acts, pronounced a decision contrary to his Lordship's 
view, and held, that where a presentee had 'been rejected on 
account of immoralities, the patron lost his right on the lapse of 
six months from the original vacancy, although no intimation 
of the sentence had been made to him, which, however, was 
required by the act 1592, in regard to a proper vacancy cre- 
ated by a sentence of deprivation.^ 

135. If no new period of six months run in the case of the 
rejection of a presentee by the sentence of the church courts, 
it would seem to follow, that neither will it be allowed in the 
case of a presentee who has accepted, afterwards renouncing 
before he is admitted, because as little in that case as in the 
other, can a new vacancy be held to have occurred ; and accord- 
ingly Erskine lays it down, that in this case, also, the patron 
is only allowed as much time as was unexpired of the six 
months, when the presentation was offered;^ and the same rule 
would of course hold in the event of the presentee's death. 

' Whether, in the case of the second presentee being also rejected as unqualified> 
the patron would be entitled to present a third time, even though the six months had 
not elapsed, seems doubtful under the act 1567, which appears to contemplate only 
two presentations by the patron. 

■ Ersk. 1. 5. 17. See also Bankt. 2. 8. 64. 

' Jardine r. Thomson, November, 1682 (M. 9J«59.) ♦ 1. 5. 17. 
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136. In the only case, however, in which a question as to the 
effect of a renunciation by a presentee after acceptance of the 
presentation came before the Court, judgment was given against 
the jus devolutumj but under circumstances which renders it 
extremely difficult to ascertain on what grounds the Court pro- 
ceeded, there being no statement of their opinions in the re- 
port of the case. 

137. The circumstances were thesie : — The minister of a pa- 
rish, in March, 1760, received a call to the Scotch church at 
Rotterdam, which was on the 26th of that month presented to 
the presbytery to which he belonged. On the 28th of May 
the presbytery pronounced an act loosing the minister from his 
pastoral relation with his parish, and translating him to the 
congregation at Rotterdam, " leaving it to the consistory of 
Rotterdam to admit him to be minister there on or before 
the 1st of August next." On the 13th July he was admitted 
minister at Rotterdam, and on the 4th November the patron 
subscribed a presentation, which was lodged with the presby- 
tery on the 25th of the same month. The presentee had ac- 
cepted, and his letter of acceptance was lodged along with the 
presentation, but in consequence of a dispute in the civil courts 
as to the right of patronage, proceedings were sisted till that 
should be settled. The patron's right having been determined 
by a judgment of the Court, of date 31st January, 1761, he 
required the presbytery at their first meeting thereafter, which 
took place on the 18th March, to sustain the presentation for- 
merly lodged by him, and proceed with the settlement of the pre- 
sentee. At the same meeting, however, the presentee stated 
that he had received a presentation to another church in the 
presbytery, which he had accepted. He then verbally renounced 
the first presentation, and the presbytery accepted his renun- 
ciation. The patron's procurator thereupon protested, that the 
presbytery's acceptance of this renunciation should not preju- 
dice him in presenting another qualified presentee in due time ; 
and on the 23d of the same month, on which day the patron 
was first informed of the renunciation, he subscribed a new 
presentation, which, with the presentee's letter of acceptance, 
was lodged in the hands of the moderator on the 27th. At the 
next meeting of presbytery, held on the 22d April, they re- 
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fused this presentation, on the ground that the right had fallen 
to them jure devoluto^ and an action of declarator was afterwards 
raised to have the question determined. 

138. The presbytery contended that the vacancy took place 
on the 2dth May, 1760, when they loosed the former minister 
from his pastoral relation ; that although the currency of the 
six months was suspended by the first presentation on the 25th 
November, yet that on the presentee's renunciation, on the 
18th March, 1761, the patron had only the three days which 
were unexpired of the six months when the first presentation 
was lodged ; and that as he had not presented within that period, 
the right had devolved on them. 

On the other hand, the patron contended, 

(1.) That he was entitled to a new course of six months 
from the date of the renunciation. 

(2.) That the original vacancy did not take place upon the 
act of the presbytery loosing the former minister, but only on 
his admission to the church at Rotterdam on the Idth July; 
in which view, there must have been several weeks of the 
six months still to run when the first presentation had been 
lodged, and of course as long a period after the renunciation, 
so that his second presentation, which was in nine days there- 
after, was still within the six months. 

(3-) That the time could only run from the patron's know- 
ledge of the vacancy ; — that the judgment of the presbytery, 
translating the minister, could not be known in Edinburgh, 
where the patron then was, till the 3 1st May; — tliat conse- 
quently, on the 25th November, when the first presentation was 
lodged, there were six days of the six months to run, and that he 
was not informed of the renunciation of the presentee till the 
23d of March, while the second presentation was lodged on the 
27th, when the six days remaining of the six months had not 
expired. 

139. The Court found, that the right of presentation pro 
hac vice had not fallen^'i^r^ devoltUo to the presbytery ; but as to 
the grounds on which they proceeded, we have no information. 

They probably, however, held that tihe sentence of the pres- 
bytery loosing the former incumbent, and allowing till the Ist 
of August to admit him to hb new charge, did not create a 
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vacancy till tliat day, or admission into the new charge, if 
prior thereto ; so that no vacancy could actually take place till 
the 13th July, when he was admitted to the congregation at 
Rotterdam. 

140. In general, in cases of translation, the presbytery spe- 
cially provide, that the vacancy in the one parish shall not take 
place till the admission of the minister into the new parish ; and 
consequently, the period for presenting will only commence 
to run from that date. 

141. By the 5 Geo. I. c. 29, § 8, it is provided, " that if 
any patron shall present any person to a vacant church, who 
shall not be qualified, by taking and subscribing" the oaths 
of allegiance and abjuration, and subscribing the assurance, or 
" who is then or shall be pastor or minister of any other church 
or parish, or any person who shall not accept or declare his 
willingness to accept of the presentation and charge to which 
he is presented- within the said time, such presentation shall 
not be accounted any interruption of the course of time allowed 
to the patron for presenting, but the jus devolutum shall take 
place as if no presentation had been offered." 

142. This statute, while it requires that the presentee shall 
accept, or declare his willingness to accept, within the six 
months, does not expressly require that the acceptance of the 
presentee shall be declared to the presbytery within that period, 
although it might reasonably be argued that this was truly the 
intention of the statute, that it might be known to the pres- 
bytery at the expiry of the six months, whether the right had 
really devolved on them or not, and that the devolution should 
not be defeated by a latent act of the presentee not communi- 
cated to the presbytery, and amounting to scarcely more 
than a private resolution to accept of the presentation. It has, 
however, been held by the Court, that if the presentee have 
signed his acceptance within the six months, that will exclude 
the Jw5 devolutum^ although not lodged with the presbytery till 
after the expiry of that period.^ 

143. The words of the act would seem to import, that a pre- 
sentation to the minisfer of another parish could in no event 

' Presbytery of Paialey ». Erskine, Aug. 10, 1770 (M. 9960.) 
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interrupt the currency of the six months ; and consequently, 
that if the presentation ultimately failed, from whatever cause, 
or if no acceptance were lodged before the expiry of the six 
months, so that at that date there was not before the presby- 
tery a presentation capable of being then sustained, thejtis 
devolutum would take effect as if no presentation had been 
offered. In like manner the words of the act would seem to 
imply, that the presentation would not stop the currency of the 
six months, if the presentee were not qualified by having taken 
the oaths when it was granted and lodged. By the first section 
it is enacted, that every person licensed to preach, who had 
not, at the date of the statute, taken the oaths to Government, 
and every person who should, after the ist June, 1719, present 
himself to be tried for his qualifications to be licensed, or to 
be ordained a minister, should, before that day, or before his 
obtaining his license, or being ordained, take and subscribe 
the oaths set forth in the statute, and record, in the Sheriff- 
court books of the county, a certificate of his having done so ; 
and by § 4, if is enacted, that if any expectant of divinity, 
hereby directed to take and subscribe the oaths, &c., shall pre- 
sume to present himself, or sue, or apply, to any Presbytery, 
to be ordained or licensed to preach, without having caused to 
be recorded, as aforesaid, a certificate of his having taken the 
oaths, he shall be liable to one month's imprisonment, and be 
incapable of enjoying any benefice, &c., " for the space of on© 
year, to be reckoned from the time that he shall take the 
oaths, after having obtained license to preach." And then, by 
the 8th section it is declared, that " if any patron shall pre- 
sent any person to a vacant church, who shall not be quali- 
fied, by taking and subscribing the said oath, in manner fore^ 
saicff &c. such presentation shall not be accounted any inter- 
ruption of the course of time allowed to the patron for present- 
ing," &c. These provisions would seem necessarily to infer, 
that the presentee must be qualified at the date of the presen- 
tation ; but in the case above referred to, the Court held that 
it was not necessary that the presentee should be qualified by 
having taken the oaths to Government, either at the date of 
the presentation, or even within the six months, but that it 
was enough to validate the presentation, and prevent the fall- 
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ing of the jus devoluium^ if he took the oaths prior to his ordina- 
tion. 

144. This decision seems liable to question. The object 
of the provision in the statute evidently was to determine what 
description of presentation should be incapable of interrupting 
the currency of the six months ; and it would seem to be ab- 
solutely necessary for this purpose, that it should appear from 
the presentation, when lodged, whether it was capable of stay- 
ing the currency of the period or not. When the minister of 
another parish is presented, the matter is clear. The six 
months continue to run on. If the presentee accept, or rather, 
as I conceive, if he lodge his acceptance within that period, 
the presentation will be effectual; but if he allow the six 
months to elapse, without having done so, there can be no 
doubt that the jus devolutum has taken effect, ^^ as if no such 
presentation had been offered," and that he cannot, by accept- 
ance thereafter, defeat the right which has actually accrued to 
the presbytery. If, however, the patron present a person not 
qualified at the time, in terms of the statute, pan it be said 
that the currency of the six months is interrupted ; or must it 
remain in dubio whether it was interrupted or not, not merely 
till the six months have expired, but till some indefinite per 
riod thereafter, when, by taking the oaths, the presentee may 
retrospectively validate the otherwise ineffectual presentation, 
and give to it an operation in the way of preventing the jus 
devolutum taking place, which it did not possess till after the 
six months had expired, when, according to the terms of the 
statute, the jus devolutum would have seemed to have taken 
place, " as if no such presentation had been offered ?" In the 
meanwhile, however, it must, under authority of this judg- 
ment, be held that it is not necessary for the presentee to qua- 
lify, in terms of the statute, within the six months. 

145. The patron will, of course, be entitled to the full pe- 
riod of six months within which to make a valid presentation, 
although he may have in the first place tendered one which 
was ineffectual, and which, while it cannot suspend the cur- 
rency of the six months on the one hand, will not preclude 
his valid exercise of his right within that period on the other. 

146. It was in one case found that a presbytery, by con- 
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senting conditionally to proceed with a presentee, and taking 
some steps towards his settlement, were barred, persondli ex- 
cepiione^ from afterwards challenging it, and claiming the pre- 
sentation tanquam jure devoluto} I have, in the preceding 
chapter, ventured to express isome doubts of the soundness of 
this decision. See supra^ 123. 

147. When a presentation is void in respect of the patron 
not having taken the oaths to government, or purged himself 
from popery,* the right of presenting for that vice falls to the 
crown ; and if the crown fail to present within six months, 
from the neglect or refusal of the patron to take the oaths, 
the presbytery have right Jwre devoluto. In the case quoted 
in the last paragraph, it was held, that a plea of personal ex- 
ception competent to the crown against the presbytery, in 
respect of certain proceedings on their part excluding the 
crown's right, notwithstanding the lapse of six months,.might 
be made available to the presentee under the presentation al- 
leged to be invalid, though not pleaded by the crown. This 
judgment, as already mentioned, seems very questionable. 

148. It is a competent form of process for the patron to 
bring a declarator to have it found that he has presented in due 
time ; and for the presbytery, on the other hand, to have it de- 
clared that he has not presented in time, and that the presenta* 
tion has fallen to them^wre devoluto.^ Where the jus devolutum 
would, in the event of his being held to have failed, fall to the 
presbytery, the action by the patron will be properly directed 
against them ; but if it would f^U first to the crown, as where 
he is said not to have taken the oaths, the crown must also be 
made a party .^ 

' Presbytery of Inverness, Jane 10, 1828 (2 S. & D. 384.) The General As- 
sembly pronounced a corresponding judgment in the same case, 1822, sess. 7. 
' See supra,. 116, et seq. « 

* Presbytery of Paisley v, Erskine, Aug. 10, 1770 (M. 9966.) Procurator of 
Church and Presbytery of Ayr v. Earl of Dundonald, March 2, 1762 (M. 9961.) 
Presbytery of Strathbogie o. Forbes, Aug. 2, 1776 (M. 9972.) Lord Dundas v. 
Presbytery of Zetland, May 15, 1795 (ibid.) 

* Hay V, Presbytery of Dunse, Feb. 25, 1749 (M. 991 1, and 5 Brown's Sup. 768,) 
as reversed on appeaL 
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CHAPTER V. 

QUALIFICATIONS OF THE PRESENTEE TO THE EFFECT OF 
THE PRESENTATION BEING SUSTAINED. 

149. Besides the personal qualifications of a presentee for 
the pastoral office in respect of literary attainments, moral 
character, doctrine, &c., to which it is not now intended to 
advert, there are others requisite to authorize the presentation 
being sustained as a title to warrant further steps being taken 
towards his settlement. 

150. The presentee must have attained the age of twenty- 
one years complete; and he must have been licensed as a 
probationer by a presbytery of the Church of Scotland. 

151. This last-mentioned qualification being a test esta- 
blished by the church, with reference to admission to the pas- 
toral office, as to which alone they can establish any regulations, 
and not being required by the municipal law as essential to the 
validity of a presentation to a benefice, it is not, according to 
strict principle, necessary to the presentation being sustained^ 
though absolutely so to a call being concurred with. As, 
however, the want of a license is an insuperable obstacle to 
admission, and as the status of a licentiate has been acknow- 
ledged in diverse acts of Parliament, it has in practice very 
properly come to be considered an essential, without which 
a presentation cannot be sustained. 

152. At one time it was not unusual tt) receive parties who 
had obtained license or ordination from Presbyterian churches 
abroad; but, by act 9, 1779, all persons educated or residing 
within the bounds of the church were prohibited from going 
forth thereof to obtain licenses to preach; and all licensed 
preachers were in like manner prohibited from going without 
the bounds to obtain ordination, unless called to a particular 
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congregation in another country ; and it was enacted "that, 
licenses obtained in that manner shall not be received, or have 
any effect in this church ;"* and that " such preachers as con- 
travene this act shall forfeit the license formerly given them, 
and be no longer entitled to the privileges which belong to a 
preacher of the gospel in this church." And by a subsequent 
act (5, 1799) it was declared, that no such person should be 
held qualified to accept a presentation ; and presbyteries were 
enjoined, in the event of their tendering a presentation or 
call, instantly to pronounce a sent^ce refusing to sustain 
such presentation or call, and declaring it null and void. 

153. The license by a presbytery of the church is required 
as an essential test of prima facie qualification, which the 
church courts in no case dispense with ; and the regulation 
of the course of study and trials which shall entitle parties 
to obtain a license, is exclusively within the control and dis- 
cretion of the church, which may, by her enactments, vary 
these from time to time as she sees fit. 

The subsisting regulations as to this matter are chiefly con- 
tained in act 8, 1813, and are in substance as follows : — ^ 

" Ordained, That in all time coming the following regula- 
tions be strictly observed :— 1. Enacted, That no student be 
entered upon the roll of any professor of divinity, unless he 
shall produce to the professor a certificate from the minister 
of the parish in which he has his usual residence, or, in his 
absence, or during a vacancy in that parish, from some neigh- 
bouring minister, bearing that his character is suitable to his 
views ; together with a diploma of master of arts, or certifi- 
cates from the •several professors of philosophy under whom 
he had studied, from which it may be clearly ascertained that, 
in some university or universities, he had gone through a full 
course of philosophy in some winter sessions of college pre- 
ceding that in which the certificates are produced.' 

* Thb enactment was enforced, Gary, Seas. 5, 1 798. 

' I have quoted the substance of this, as of other acts, from a very useful abridged 
and arranged collection, called, " A Compendium of the Laws of the Church.*' 

' By act 7i 1827, it is now required, that, before a student be enrolled by the pro< 
feasor of divinity, he must be examined by the presbytery within the bounds of which 

£ 
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" 2. Ordained that all students who have been enrolled by 
professors of divinity, in the manner prescribed, continue to 
prosecute the study of divinity for the term of six sessions^ 
provided, that if any student hath given regular attendance on 
the divinity hall during three sessions, his course shall be con- 
sidered as completed in four sessions ; and that if he hath given 
regular attendance in the hall during two sessions, his course 
shall be considered as completed in five sessions/ Ordained^ 
That, in each of these cases, students be enrolled by the pro- 
fessors during the severkl sessions of their respective courses^ 
and deliver in the divinity hall, in the manner afterward pro- 
vided, an exegesis in Latin on some controverted head of di- 
vinity, a homily in English, an exercise and addition, a lecture 
on some large portion of the scripture, and a popular sermon^ 
together with such other exercises as the professors think pro- 
per to prescribe. Further enacted and declared. That a stu- 
dent is entitled to apply to the professor for his certificates, 
that he may be proposed for trials, and that the preliminary 
steps may be taken by the presbytery during the currency of 
the last session of his course, as above described, with the li- 
mitation, that, if the last session is to be claimed as a session 
of regular attendance, he shall, toward the conclusion thereof, 
obtain a new certificate of his attendance during its currency, 
and produce the same to the presbytery or synod. 

be resides, (or by tbe presbytery in wbose bounds tbe university in Scotland be bas 
attended is situated, if be be resident beyond tbe bounds of tbe cburcb — by overture and 
interim act 8, 1 832,) in literature, science, and pbilosopby, and particularly in Greek 
and Latin, and must present tbe certificate granted by tbe presbytery to tbe professor. 
Dr Hill, in bis '* Practice in tbe Cburcb Courts,'* observes, witb reference to tbis 
act, tbat it " is in a great measure nugatory, and ougbt to be amended, to tbe 
effect of giving presbyteries a power to prevent students from being enrolled, if tbe 
result of tbe examination is unsatisfactory.** P. 41, note. 

* By act 7, 1827, it is ordained, tbat wben students sball not give regulai attend- 
ance at tbe divinity ball, excepting for one year of tbeir course, tbey sball, during tbe 
fburtb year, be examined by tbeir respective presbyteries upon tbeir attainments in 
divinity, cburcb bistory, Greek, and Hebrew. Persons wbo bave not completed tbe 
prescribed course cannot be taken on trial. Ross, 1824. By overture and in- 
terim act 9, 1832, students are required to bave attended two sessions of Hebrew 
and two of Cburcb History, if tbere be a cbair of Cburcb History at tbe University, 
during two of tbe sessions wbicb tbey claim to be considered as sessions of regular 
attendance at tbe Divinity Hall. 
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" 3. Professors of divinity are required to attend, as much 
as circumstances may permit, to the conduct of such students 
as are under their care ; and, as far as they find it practicable, 
to insist that every student deliver his first discourse somfi time 
during his second session at the latest, and the remainder of 
his discourses at such periods as may enable him to deliver the 
whole of them before the end of January of the last session of 
his course. 

** 4. When a student is proposed to any presbytery, in or- 
der to be taken upon trials, the presbytery shall be alone, and 
the motion for that purpose shall lie upon the table till their 
next ordinary meeting. In the meantime, the presbytery 
shall appoint the member by whom the student has been pro- 
posed, to lay before the meeting the certificate or certificates 
in favour of the student that are specified in the third parar 
graph of the third section of the act ; to desire him to attend 
the same, and to inform him, that, previously to the meeting, 
he ought, as far as circumstances may permit, to wait on such 
ministers of the presbytery as have not formerly had an op- 
portunity of conversing with him in private. 

** 5. When the time appointed for considering the motion 
has arrived, the presbytery shall strictly observe the following 
regulations: — (1.) The presbytery shall be alone while they 
are employed in discussing the several preliminaries respect- 
ing students who are proposed for trials. (2.) They shall re- 
quire satisfying evidence that every student who is proposed 
for that purpose has completed the twenty-first year of his age. 
(3.) No student shall be admitted to trial unless he produces 
to the presbytery a certificate or certificates from the professor 
or professors of divinity under whose tuition he has studied, 
bearing that he hath prosecuted his studies and delivered his 
discourses in the manner prescribed by this act ; and that his 
conduct, as far as it consists with the knowledge of the professor 
or professors, has been in every respect suitable to his views 
in life. Likewise enacted, That the presbytery shall record 
at full length the certificate or certificates in their minutes : 
And enacted and declared. That the student, having lodged 
such certificate or certificates, shall be entitled to obtain ex- 
tracts of the same, if demanded. (4.) No presbytery shall 
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receive any student upon trials unless they are satisfied be is 
of good report ; sound in his principles ; pious, sober, grave 
and prudent in his behaviour ; of a peaceable disposition ; and 
well affected to the happy constitution established in this king- 
dom, Doth in church and state : And that the presbytery may 
proceed with all due caution in a matter of such peculiar im- 
portance, they shall not agree to the motion in behalf of the 
student unless his residence during the year preceding has 
been chiefly within their bounds, or he produce testimonials 
from the presbytery in whose bounds his residence has chiefly 
been during that term, bearing that his character is such as 
is. described in the immediately preceding sentence of this 
paragraph, and recommending him in those respects to the 
presbytery before whom the proposal is made, as a Droper 
person to be entered upon trials. (5.) The presbyter shall 
not agree to the motion in favour of the student, unless they 
are satisfied that he has made a competent degree of proficiency 
in those several branches of knowledge which are necessary 
to enable him to be a useful preacher of the gospel. And 
ordained, That the presbytery, in order to procure full infor- 
mation in this respect, shall examine the student strictly and 
privately on his knowledge of the Greek and Latin languages, 
and of philosophy and theology. 

" 6. If, after these preliminary steps have been taken, the 
presbytery shall be of opinion that the student is duly qualified 
in these several particulars, they shall record this opinion in 
their minutes, and order their clerk to write letters to the se- 
veral presbyteries within the bounds of the provincial synod, 
two calendar months at least before the meeting of the same, 
informing them of the presbytery's intention to take the stu- 
dent upon public trials ; and bearing that the certificate or 
certificates in his favour, which are required by this act, have 
been regularly laid before them^ But it is provided, that 
within the bounds of such synods as meet only once a-year, 
the student may be entitled to have these circular letters 
written half-a-year sooner than would be otherwise compe- 
tent. 

^^ 7. Enacted also and declared, that at the request of the 
student, it shall be competent to any presbytery to transfer the 
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receiving of the public trials, or any parts thereof, certifying 
to the presbytery to which the transference is to be made, 
that the various preliminary steps have been taken according 
to the directions of this act ; and that such parts of the public 
and private trials as have been already gone through, have 
been received with approbation.^ 

"8. If a student have studied, either in whole or in part, in 
Protestant universities which are not within the bounds of this 
church, he shall, when he is proposed to any presbytery for 
trials, be required to produce satisfying testimonials from the 
professors of divinity in said universities ; and the time which 
the professors shall certify to have been employed by him in 
studying divinity under their tuition, shall be computed in 
the same manner as if he had prosecuted his studies in any of 
the universities within the bounds of this church. But it is 
provided, that no student in such circumstances shall be ad- 
mitted even to those private trials, which are appointed to be 
taken before the writing of the circular letters, sooner than 
six calendar months after his arrival in Scotland. 

" 9. Ordained, that if a presbytery'propose to take a student 
upon public trials, and have, with that view, written the cir- 
cular letters, as is herein required, public intimation thereof 
shall be made at some diet of the next meeting of the provin- 
cial synod, which shall not be the last diet thereof. And the 
presbytery clerk is hereby required to transmit to the synod 
clerk an extract of the certificate or certificates laid before the 
presbytery in favour of the student, in order that the same 
may be produced at this diet of the synod. Likewise ordained, 
that at some subsequent diet of the synod, particular enquiry 
be made whether any of the members of the court has any 
objection to ofiier against the student being entered upon pub- 
lic trials : And that the synod then taking into consideration 
the extract produced, and the whole of the case, shall judge 
of the expediency of allowing the presbytery to admit the 
student on trials;* or, if in any case the presbytery clerk fail 

* This cannot be done till the leave of the synod to take the student on trials has 
been obtained. M'Donald, Sess. 5, 1824. 

• Leave cannot be asked from the synod till the private trials have been gone 
through. M*Donald, ut supra. 
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to transmit the extract of the certificate above mentioned, the 
student may produce to the synod, by himself, or by any 
member of the court, the extract of the same, which by this 
act he is entitled to obtain. 

^HO. If the synod allow the student to be taken upon public 
trials, the presbytery shall proceed thereupon with all conve- 
nient speed : And it is appointed that the following trials be 
taken of the student, and in the order therein mentioned : — 
Catechetic trials on divinity, chronology, and church history : 
— A trial on the Hebrew and Greek languages: — An exegesis, 
in Latin, on some controverted head in divinity : — A homily 
in English : — An exercise and addition : — A lecture on some 
large portion of the Scripture : — A popular sermon ; it being 
tmderstood, that if the Presbytery see cause, they may examine 
the student upon the subject of these several discourses. 

"11. The student having gone through the several trials 
which are mentioned in the foregoing section of this act, the 
presbytery are ordained to proceed in the following order : — 
(1.) They shall deliberately and seriously take a conjunct 
view of the whole trials ; and, if they shall be of opinion that 
the student is not properly qualified to perform the duties in- 
cumbent upon a preacher of the gospel, they shall by no 
means grant him a license in his present circumstances. (2.) 
If, upon this review of the trials, the presbytery are fully 
satisfied therewith, they shall record this opinion in their 
minutes. (3.) The presbytery shall then propose to the 
student the questions that are appointed to be put to all who 
pass trials, by act 10, Ass. 1711, and require him to subscribe 
the formtda which is prescribed by that act. And all pres- 
byteries are strictly prohibited from licensing any student to 
preach the gospel, who shall not give explicit answers to these 
questions, and subscribe that ^rwi^. (4.) The presbytery 
shall order act 8, Ass. 1759, against simoniacal practices, to 
be read to the student in their presence. Lastly, the pres- 
bytery shall appoint their moderator to license the student to 
preach the gospel, and ordain their clerk to furnish him with 
an extract of their license." 

154. The questions appointed by the act 10, 1711, and 
above referred to, are as follow : — 
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"1. Do you believe the Scriptures of the Old and New 
Testament to be the word of God, and the only rule of faith 
and manners ? Do you sincerely own and believe the whole 
doctrine of the Confession of Faith, approven by the Gene- 
ral Assemblies of this national church, and ratified by law in 
the year 1690, and frequently confirmed by divers acts of 
Parliament since that time, to be the truths of God contained 
in the Scriptures of the Old and New Testament? And do 
you own the whole doctrine therein contained as the confes* 
sion of your faith ? 3. Do you sincerely own the purity of 
worship presently authorized and practised in this church, 
and asserted in act 15, Ass. 1707, entitled. Act against inno- 
vations in the worship of God ? And also own the Presbyte- 
rian government and discipline, now so happily established 
in this church? And are you persuaded, that the said 
doctrine, worship, discipline, and church government, are 
founded upon the holy Scriptures, and agreeable thereto? 
4. Do you promise, that, through the grace of God, you 
will firmly and constantly adhere to, and in your station, 
to the utmost of your power, assert, maintain, and defend the 
said doctrine, worship, discipline, and the government of this 
church by Kirk-sessions, Presbyteries, Provincial Synods, and 
General Assemblies ? 5. Do you promise, that in your prac- 
tice you will conform yourself to the said worship, and submit 
yourself to the said discipline and government of this church, 
and shall never endeavour, directly or indirectly, the prejudice 
or subversion of the same ? 6. Do you promise, that you shall 
follow no divisive courses from the present establishment of 
the church ? 7. Do you renounce all doctrines, tenets, or opi- 
nions whatsoever, contrary to, or inconsistent with the said 
doctrine, worship, discipline, and government of this church ? 
8. Do you promise, that you will subject yourself to the seve- 
ral judicatures of this church ? " 

155. The corresponding formula is in these terms : — 

« Ij , do hereby declare, that I do sincerely 

own and believe the whole doctrine contained in the Confes- 
sion of Faith, approven by the General Assembly of this 
national church, and ratified by law in the year 1690, and 
frequently confirmed by divers acts of Parliament since that 
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time, to be the truths of God ; and I do own the same as the 
confession of my faith : as likewise, I do own the purity of 
worship presently authorized and practised in this church ; 
and also, the Presbyterian government and discipline now so 
happily established therein; which doctrine, worship, and church 
government, I am persuaded, are founded upon the word of 
God, and agreeable thereto : And I promise, that through the 
grace of God, I shall firmly and constantly adhere to the same ; 
and, to the utmost of my power, shall, in my station, assert, 
maintain, and defend the said doctrine, worship, discipline, 
and government of this church by Kirk-sessions, Presbyteries, 
Provincial Synods, and General Assemblies ; and that I shall, 
in my practice, conform myself to the said worship, and sub- 
mit to the said discipline and government ; and never endea- 
vour, directly or indirectly, the prejudice or subversion of the 
same; and I promise, that I shall follow no divisive course 
from the present establishment of this church ; renouncing all 
doctrines, tenets, or opinions whatsoever, contrary to, or in- 
consistent with the said doctrine, worship, discipline,, and 
government of this church." 

Presbyteries are not entitled to use any other formula than 
the above.^ 

156. By act 6, 1761, it is provided, that before any presby- 
tery or synod agree to take on trials a blind person, they shall 
first consult the General Assembly ; and in the case of a person 
afiected with deafness, the synod of Aberdeen referred to the 
General Assembly before allowing the presbytery to proceed.* 

157. Of the only two cases of blind candidates for licenses 
which have occurred since the date of the act above quoted, the 
Assembly in the one refused to allow the trials to proceed ; ' 
while, in the other, leave was imanimously granted, " in consi- 
deration of the very ample testimonies which have been borne 
by the Principal and Professors of the University of Glasgow, 
to the character and talents " of the candidate.^ 

158. In a case in 1805, where a person, who had been pre- 
viously a minister of the Relief Secession Synod, applied to be 

» Craig, Sess. 13, 1771. * Gordon, Sess. 6, 1823. 

' Maclean, Sess. 9y 1829. * Thomson, Sess. 6, 1825. 
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admitted to trials for a license, the presbytery referred the mat- 
ter to the synod, and the synod to the Assembly; and this pro- 
ceeding was highly approved by the Assembly, in respect of 
<^ the admission of dissenting teachers to trials for becoming li- 
centiates of the Church of Scotland, being a step of such mag- 
nitude that it should never be taken without the knowledge and 
authority of the supreme ecclesiastical authority." The party 
in this case had been a student of divinity before he entered 
the Relief Synod ; and the Assembly, while they held that his 
having done so should not be considered as *^ finally excluding 
him from being taken upon trials," yet, ^^ in respect that he 
had thus shown an unsteadiness unbecoming the views of a stu- 
dent in divinity," determined that he should not be taken on 
trials, ^^ until he has been six years regular and exemplary in his 
adherence to the establishment;" the presbytery then requiring 
evidence, both " of this uniform and steady adherence," and 
likewise " that his withdrawing from the Synod of Relief had 
not been the effect of any irregular or improper conduct on his 
part, while connected with that society." ^ This last provision 
is certainly very essential in all such cases ; but the probation of 
"six years" for "an unsteadiness unbecoming the views of a 
student in divinity" might have been supposed to have been 
required from some special circumstances in the case. It was 
followed, however, as a regulating precedent in another case 
which occurred more recently.' 

159. By act 1693, c. 6, it is provided that the oath of alle- 
giance shall be taken, and the assurance subscribed,^ by all per- 

■Eadie, 1805, Sess. 9. ' Mair, 1824, Sees. ult. 

' The oath of allegiance and the assurance are as follows — 

'' I, } do sincerely promise and swear that I will be foithful, and bear all true 

allegiance to his Majesty, &c. So help me God." 

'* l) , do, in the sincerity of my heart, assert, acknowledge, and declare, that his 

Majesty, King , is the only lawful and undoubted Sovereign of this realm, as well 

dejure, that is, of right. King, as de facto, that is, in the possession and exercise of the 
government ; and, therefore, I do promise and swear that I will, with heart and hand, 
life and goods, maintain and defend his right, title, and government, against. the de- 
scendants of the person who pretended to be Prince of Wales during the life of the 
late King James, and since his decease pretended to be, and took upon himself the style 
and title of King of England, by the name of James*the Third, or of Scotland, by the 
name of James the Eighth, or the style and tytle of King of Great Britain, and their 
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sons in public trust, crril, ecclesiastical, and military, among 
whom are specially enumerated '^ all preachers and ministers of 
the gospel whatsoever." 

160. By another act of the same year (c. 22) it is provided, 
that all ministers and preachers shall subscribe the Confession 
of Faidi, and shall subscribe to observe ^^ uniformity of wor- 
ship, and of the administration of public ordinances within this 
church." 

161. By the 6 Anne, c. 14, all persons who were previously 
bound to take the oath of allegiance are required to take the 
oath of abjuration thereby introduced.^ 



adherents, and all other enemies, who, either by open or secret attempts, shall disturb 
or disquiet his Majesty in the possession and exercise thereof. ** 

* It is in these terms : — *' I, ., do truly and sincerely acknowledge, profess, tes- 
tify, and declare, in my conscience, before God and the world, that our Sovereign Lord 
King ) &c. is lawful and rightful king of this realm, and all other his Majesty's 

dominions and countries thereunto belonging ; and 1 do solemnly and sincerely declare, 
that I do believe in my conscience, that not any of the descendants of the person who 
pretended to be Prince of Wales during the life of the late King James the Second, and 
since his death pretended to be, and took upon himself the style and title of the King 
of England, by the name of James the Third, or of Scotland, by the name of James 
the Eighth, or the style and title of the King of Great Britain, hath any right or title 
whatsoever to the crown of this realm, or any other the dominions thereto belong- 
ing; and I do renounce, refuse, and abjure, any allegiance or obedience to any of 
them, and I do swear that I will bear faith and true allegiance to his Majesty King 
, and him will defend to the utmost of my power, against all traitorous con- 
spiracies and attempts whatsoever which shall be made against his person, crown, or 
dignity ; and I will do my utmost endeavour to disclose and make known to his Ma- 
jesty, and his successors, all treasons and traitorous conspiracies which I shall know 
to be against him, or any of them ; and I do faithfully promise, to the utmost of my 
power, to support, maintain, and defend the succession ofthe Crown against the descend- 
ants of the said James, and against all other persons whatsoever; which succession, by 
an act, entitled, * An act for the further limitation of the Crown, and better secu- 
ring the rights and Uberiiee of the subject,* is, and stands limited to the Princess 
Sophia, Electress and Duchess Dowager of Hanover, and the heirs of her body, being 
Protestants ; and all these things I do plainly and sincerely acknowledge and swear, 
according to these express words, by me spoken, and according to the plain and com- 
mon sense and understanding of the same words, without any equivocation, mental 
evasion, or secret reservation whatsoever ; and I do make this rec(^nition, acknow- 
ledgment, abjuration, renunciation, and promise, heartily, willingly, and truly, upon 
the true faith of a Christian. So help me God.'* 

As this oath was originally enacted by 6 Queen Anne, c 14, that part of it re- 
ferring to the act of settlement, required the party taking the oath to swear to 
defend the succession of the Crown, ** as the same is, and stands settled by an act,* 
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162. By the 5 Geo. I. c. 29, it is farther provided, (§ 28,) 
that every person licensed to preach, who had not, at the date of 
the statute, taken the oaths to Government, and every person 
who should, after the 1st June, 1719, present himself to be tried 
for hb qualifications to be licensed, or to be ordained, should, 
before that day, or before obtaining his license, or being or- 
dained, take and subscribe the oath of allegiance and abjura- 
tion set forth in the statute, and record, in the Sheriff-Court 
books of the county, a certificate of his having done so ; and, 
by section 4, it is enacted, that, ^^ if any expectant of divinity 
hereby directed to take and subscribe the oaths, &c., shall pre- 
sume to present himself, or sue, or apply to any presbytery to 
be ordained or licensed to preach, without having caused to be 
recorded as aforesaid a certificate of his having taken the 
oaths," he shall be liable to one month's imprisonment, and be 
incapable of enjoying any benefice, &c., " for the space of one 
year, to be reckoned from the time that he shall take the oaths 
after having obtained license to preach." 

163. The words of this act, particularly the clause, decla- 
ring, that any probationer who had neglected to take the oaths 
before being licensed, should be incapable of holding any be- 
nefice for one year, to be reckoned from the time when he 
should thereafter take the oaths, would seem to imply, that if a 
presentee should tender his presentation without having taken 
and recorded th6 oaths as required by the statute, he would 
thereby be incapable of holding any benefice for a year after 
he should take the oaths. The Court, however, have put a 
liberal construction on the act, and have held that it is enough 
if the presentee take the oaths any time prior to the ordination, 
and that his previous omission shall not incapacitate him from 
accepting the presentation.^ 

&c. The English Act of Settlement thus referred to stipulates, inter a2ta, that the 
Sovereign shall always be a member of the Episcopal Church of England. The oath 
in this form being ofifensire to ministers of the Church of Scotland, and against the 
conscience of many who were liable to be called upon to take it, remonsti'ances were 
madcy and by the 1 Geo. I. c. 29, it was varied so as to require the party taking it 
to engage to defend " the succession of the Crown in the heirs of the late Princess 
Sophia, &c., being Protestants," &c. without any mention of the act. By the 6 Geo. 
III. c. 53, however, it was again altered and framed as above quoted. 
» Presbytery of Paisley r. Erskine, Aug. 10, 1770 (M. 9966.) 
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As to how far such presentation will interrupt the currency 
of the six months allowed to the patron to present, see supra. 

164. Along with the presentation the presentee should pro- 
duce to the presbytery his license as a probationer, (unless 
previously ordained a minister of the Church of Scotland,) to- 
gether with his letter of acceptance of the presentation ; and, 
notwithstanding the above-mentioned decision in the case of 
Erskine, it will be advisable that he also produce a certificate 
of his having taken and recorded the oaths to Government 
under the statute above recited. 

165. The acceptance must (to avoid the jus devolutum) 
have been executed ^vithin the six months; but it has been held, 
that if so executed within the six months, although it be not 
presented to the presbytery till after their expiry, the present 
tation will still be effectual, and the jus devolutum will not 
have place.^ 

166. Ministers already settled may validly be presented to 
a new church, but a presentation to such minister will not in- 
terrupt the currency of the six months ; so that if no accep- 
tance be lodged by him within that period, the presentation 
will be void, and the presbytery will be entitled to present 

jure devoluto.^ 

As, however, plurality of benefices, having cure of souls, 
is contrary both to the municipal^ and ecclesiastical law, 
no minister, having already such cure, can be ordained to a 
new charge till his pastoral relation with the other be duly 
loosed. (As to this, see infra, 260.) But the holding such cure 
affords*no ground for not sustaining the presentation, which is 
a valid warrant for proceeding in the meanwhile. 

167. It has been contended that the holding a chair in a 
university, though in the same city, is a sufficient disqualifica- 
tion of a presentee. This shall be again adverted to, but at 
present I shall only observe, that whatever view may be taken 
on the merits of the objection, it is not one which can pro- 
perly be stated as a ground for rejecting the presentation. 
It resolves into an alleged incapacity, in consequence of other 



• Presbytery of Paisley, *iit supra. * 1 Geo. 1. c. 29. 

» 1681, c. 100 ; 1684, c. 132. 
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duties, of duly performing those of the pastoral office, which 
cannot be pleaded against sustaining the presentation as the 
civil title to the benefice. 

168. By act 1584, c. It33, the accepting or using " ony 
place of judicature in quhatsumever civil or criminal causes," 
is declared to be a sufficient cause of deprivation, and would 
consequently afford grounds for rejecting a presentation, if 
the presentee did not relinquish the office. 

169. Ignorance of the Gaelic language on the part of a 
presentee to a parish where that language is spoken, is asufficient 
ground of disqualification;^ and in one of the cases quoted, it 
was held that an objection on this head was competent to pre- 
vent a judgment sustaining the presentation, and to warrant its 
rejection.' I doubt, however, how far such deficiency should 
be held a ground for refusing to sustain the presentation. It 
is a matter affecting his qualification for the pastoral office, 
not his civil capacity for holding the benefice, and as re- 
quiring trial and examination, it would seem a more proper 
subject for investigation after the presentation shall have 
been sustained. Strictly speaking, the only qualifications 
essential to the judgment sustaining the presentation, are, 
that it shall be in itself correct in point of form, not ob- 
tained by simoniacal paction, (as to which, see infra, 171,) 
and from the true patron, and that the presentee shall have 
been licensed by a presbytery of the Church of Scotland, 
shall have taken the oaths required by law, and shall have in- 
timated his acceptance. If these requisites be complied with, 
the presentation as a civil title to the benefice, warranting the 
presbytery to enter on the further steps preparatory to the 
presentee being admitted to the pastoral, office is perfectly 
valid ; and as the judgment of the presbytery sustaining it, is 
merely their declaration holding it to be so, no objection, 
strictly speaking, is relevant at this stage, which does not go 
to impugn the validity of the presentation, as a civil title, to 
warrant the presbytery to take first steps towards the settle- 
ment of the presentee. 



' Aberfoil, Sess. 9, 1772; and Little Dunkeld, Sess. 5, 1825. 

• Little Dunkeld. 
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170. If the presbytery shall sustain the presentation, they 
cannot enter on a special examination of the presentee's know- 

■ ledge of Gaelic till after the moderation of the call, but must 

proceed with the usual steps towards a settlement, and inves- 
tigate his proficiency in this matter along with his other 

I trials;^ and this I think the proper course in all cases. 

171. During the early periods of the church, presentations 
were not sustained in favour of parties who had solicited pre- 
sentations or calls, and who were deemed rei ambitus,^ This 
rule, however, is not now enforced, and solicitation for pre- 
sentations is universal at the present day. 

172* A presentation obtained by simoniacal paction is null. 
Simony being also an ecclesiastical offence, if the presentee 
have been himself cognisant of the simoniacal paction, he may 
be proceeded against under a regular libel ; and before sustain- 
ing the presentation, the presbytery may proceed to his trial ; 
and, if he be found guilty, that will afford sufficient ground 
for their rejecting the presentation. 

173. The civil courts, which alone can authoritatively deter- 
mine on the validity of a presentation as such, may form a dif- 
ferent opinion from the church courts, as to whether simony has 
been committed, and so may sustain the presentation; and where 
the presentee is not held to be personally implicated, the church 
courts would be bound to proceed with the settlement ; but 
where the presentee is held by the church courts to be cog- 
nisant of the transaction, whatever might be the view the civil 
court took of the matter, the former would be entitled, accord- 
ing to their own judgment, to pronounce sentence of deposition 
or deprivation, whereby the presentee would, of course, be- 
come disqualified, and the presentation would be of no avail. 

174. Where, however, the presentee is not cognisant of 
the simoniacal paction entered into by his friends, the question 
whether the presentation be void, would fall to be determined 
by the civil court, and the presbytery would probably be obliged 
to have the invalidity declared by a process at their instance 
in the Court of Session, before they could proceed to present 
jure devoluto, 

• Stark, Sess. 9, 1831. • Act 9, Sess. 23—24, 1638. 
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175. Simony is, in the canon law, said to have place <^ cum 
aliquid pro rebus spiritualibus exigitur vel permittitur." In the 
law of England, it is defined ^^ the corrupt presentation of any 
one to an ecclesiastical benefice for money, gift, or reward." 

Some of our lawyers lay it down, that the rules of the 
canon law, as to this matter, have been adopted into ours,^ with 
reference to which Sir John Connell (p. 639) observes, " Our 
courts would no doubt be disposed to pay great deference to 
the precepts of the canon law in a matter of this kind ; but the 
authors referred to lay down the proposition in terms some- 
what too broad." 

176. It is not my intention to enter into any account of the 
canon law on the subject, but shall confine myself to the acts 
and decisions of our own civil and ecclesiastical courts. 

177. No questions appear to have come before the Court of 
Session as to the invalidity of presentations in respect of simony, 
although they have had occasion to determine, whether pac- 
tions, with reference thereto, were lawful when these were 
attempted to be enforced ; as to which, see infra^ 181 — 3. 

178. By act of Assembly, 5, 1753, presbyteries are en* 
joined to take all proper measures to discover if any minister 
or probationer has entered into any simoniacal paction or 
practice, in order to procure a presentation, or procure a call 
to a vacant parish, and to lay a representation of any such prac- 
tice before the Assembly, that the procurator may prosecute 
for a reduction of any such bargain or obligation ; and it is 
declared a just cause of deposition in a minister, or of taking 
away the license of a probationer. 

179. By a subsequent act (8, 1759) it is further ordained, 
^^ to prevent simoniacal practices, that all presbyteries take all 
proper measures to discover if any such have happened in their 
bounds ; and if it shall be found that any minister or pro- 
bationer, or by friends, have obliged themselves, before their 
settlement, not to commence any process against the heritorsfor 
augmentation of stipends, reparation of manse, office-bouses^ 
or enlarging his glebe, or become bound for any sum of money, 
to the patron, or others concerned, or, in order to procure a pre- 

' Forbes, p. 130. Bank. 2. 8. 2^0. 
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sentation, or to the heritors, or others concerned, to procure 
a concurrence, or a call ; or have entered into any simoniacal 
paction or practice to that eflFect, that the presbytery represent 
the matter to the Assembly, that the procurator may be ordered 
to prosecute for a reduction of such bargains or obligations 
before the Court of Session ; and it is declared a just cause of 
deposition in a minister, or taking away the license of a pro- 
bationer; and presbyteries are ordained to proceed to such 
sentences against all such ministers or probationers as shall 
hereafter be found to have entered into such bargains them- 
selves, previous to their settlements, or who shall afterwards 
homologate the deed of their friends." 

180. If the presentee be not cognisant of the simoniacal pro- 
ceedings of his friends, he will not, of course, be visited with 
the penalties of the act ; but with reference to this case, it is 
thereby provided, that if any such simoniacal practices as 
those above set forth " shall be carried on by any person what- 
soever, to promote or procure any benefice or office in the 
church to any minister or probationer, though without his 
consent or approbation ; and if, when he comes to the know- 
ledge of them, he shall not acquaint the presbytery of the 
bounds thereof, at their first meeting after getting such infor- 
mation, then and in that case, he shall, if a minister, be de- 
posed, and if a probationer, be deprived of his license ; and 
further, it is appointed, that this act be read by all presby- 
teries, to every person, before he be licensed to preach the 
gospel, and to every candidate for a settlement in their bounds, 
before they take any steps towards his settlement." ^ 

* By an overture and interim act of 1820, retransmitted in 1821, it was provided — 
" That upon a presentation being lodged with any presbytery of this church, before 
the presbytery take any steps towards the settlement of the presentee, the mode- 
rator shall read to him act 5, Assembly 1753, and act 6, Assembly 1759, and there- 
after the presentee shall subscribe coram, the following solemn declaration ; which de- 
claration, as engrossed in the presbytery record, shall be authenticated by the signa- 
ture of the moderator, in name and appointment of the presbytery : — ^I, A B., presen- 
tee to the vacant parish church of D.,or appointed to be assistant and successor to E. 
F., minister of the parish of H., hereby solemnly declare, as I shall answer to God at 
the great day of judgment, that I have come under no engagement, expressed or un- 
derstood, with the patron or heritors of the parish of D., nor with any person or per- 
sons in their name, or on their account; that neither by myself, nor by any person with 
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181. When money, or good deed, or reward, has been given 
or promised to the patron in consideration of a presentation, 
there can of course be no doubt as to the existence of simony, 
but it may also have place in a less distinct form. 

] 82. In a case, as to a presentation to the parish of St Vi- 
geans, whereof the crown was patron, an obligation had been 
granted to the heritors, by the friend of a candidate, that if 
the candidate succeeded, he would procure a gift of one year's 
vacant stipend, to be applied in repairing the church or manse, 
or otherwise would pay the value out of hi^ own pocket In 
an action for performance of the obligation, it was held pactum 
illicitum^ as granted ob turpem Ciomsam^ — action was refused, 
and the parties fined by the Court.* 

183. The Court were not called upon here to decide, whether 
the paction, however unlawful, not being made with a party 
having any legal title to confer the presentation, or any con- 
nexion with the patron, so that the benefit on them conferred, 
might be deemed indirectly a benefit to the patron, mioving 
him to give the presentation, was that sort of illicit paction, 
which constitutes simony. From the proceedings of the 
church courts, however, it would appear that had the presentee 
been held cognisant of the transaction, he would have been by 
them found guilty of simony. Yet it could scarcely have ren- 
dered the presentation as such void, though subjecting the pre- 
sentee to deposition, seeing the patron wad no party thereto, 
and the object of the paction was to procure the influence of the 
heritors, third parties, to secure it for a particular candidate. 

my knowledge. Has any thing been given or promised to procure me a prcftcntation to 
the vacant parish of D.» and, if at any time hereafter it shall come to my knowledge*, 
that any thing has been given, or has been promised to be given, to the patron or to 
any other person, for procuring the presentation now laid on the presbytery's table, to 
the vacant parish and church of D.» I will immediately reveal it to the presbytery, 
(Signed) A. B., presentee to the parish of D.— J. H., moderator, in the name and 
by appointment of the presbytery:** and that till such declaration is subscribed as 
above, the presbyteries of this church are prohibited from proceeding to the settle- 
ment of presentees, and that a copy of this act be given to each candidate for the mi- 
nistry at the time he is licensed : All which procedure shall be without prejudice to 
the presbytery's right of putting such questions to the presentee as they shall deem nc- 
•essary on the circumstances of the case : And that, in the meantime, this overture be 
converted into an interim act. 

' Stephen r. \.yv% February 20, 1759 (M. 9578.) 

F 
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184. In another case, of two candidates, the patron consent- 
ed to prefer the one in consideration of a friend granting an 
obligation to pay the other an annuity of £20 per annum, until 
he should be provided for. In an action for payment of the 
annuity, the Court found the obligation to be a simoniacal 
compact, and as such null and void; and they accordingly re- 
fused to enforce it ; at the same time imposing a fine on the 
parties,'as in the case last mentioned.^ 

In this case, different from the last, the presentation itself 
would, I conceive, have been held void, as granted for a simo- 
niacal consideration, even although the presentee had not been 
cognisant of the transaction. • 

185. A very peculiar case lately occurred in the church 
courts regarding the parish of Rutherglen, the patronage of 
which is vested in a considerable body of feuars, tenants, and 
others. Two presentations were tendered by different parties, 
and a litigation ensued in the Court of Session, in which, after 
certain points were decided, leaving others still to be discussed, 
one of the parties consented to pay the other a sum not equal 
to the expenses incurred by him, on condition of his abandoning 
the action. This was accordingly done ; and there being now 
no opposition to the declarator at the instance of the former, 
decree was of course pronounced in his favour, finding the pre- 
sentation to him valid and effectual. When, however, the 
proceedings were resumed before the presbytery, an objection 
was taken that this was a simoniacal transaction, and a libel 
was accordingly served on the presentee. The presbytery 
found that simony had been committed, and the synod afiirmed 
their sentence, but the case is now under appeal to the Ge- 
neral Assembly. 

186. If there be no valid objection to the presentation, and 
the presentee possess the qualifications above adverted to, the 
presbytery behove to pronounce a sentence sustaining the pre- 
sentation, all questions regarding the fitness of the presentee for 
the pastoral office remaining for consideration during the fur- 
ther course of procedure towards his settlement; the proper 

» Maxwell r.,E. of Galloway, January 19, 1775 (M. 9580. )5 
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effect of sustaining the presentation, being merely to deter^ 
mine that the presentation is a valid title to the benefice, apart 
from the pastoral office, and that there are no civil disqualifi- 
cations on the part of the presentee, recognised by the muni- 
cipal law, as a bar to his accepting thereof. 

187. The judgment of the presbytery, sustaining or refusing 
to sustain a presentation, is never exclusive of the determina- 
tion of the Court of Session, who alone are the ultimate judges 
in that matter ; though, should the Court of Session sustain a 
presentation, which a presbytery may have refused in respect 
of disqualifications on the part of thte presentee to hold the 
pastoral office, established by the laws of the church, but not 
recognised by the municipal law as an objection to holding a 
benefice, the presbytery will in no shape be precluded from 
giving eiSect thereto at the proper time, viz. when the call, as 
the title to the pastoral office, comes to be decided upon ; the 
church, being as exclusively entitled to prescribe and deter- 
mine upon the qualifications for the pastoral office, as the 
state is to prescribe and determine upon the qualifications for 
holding a benefice. 

188. In the two following chapters will be considered the 
mode of conferring the pastoral office, and combining it with 
the right to the benefice ; and in the last chapter, the conse- 
quences of the church courts sustaining, or refusing to sustain' 
a presentation, on grounds not recognised as sufficient by thei 
municipal law, and proceeding to settle a minister thereon. 
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189. It has already been observed in a former chapter, that 
parochial ministers, when settled, combine in their persons 
two distinct species of rights, viz. that to the civil t)enefice, 
and that to the spiritual office of pastor. It has also been no- 
ticed, that the presentation by the patron is the Htk to the 
benefice, ^and that originally the call by the congregation was 
in substance, as it still is in form, the title to the pastoral of- 
Jke^ the right to neither, however, being capable of being com- 
pleted otherwise than by admission and ordination by the 
church courts. 

190. iTie presbytery having sustained the civil title to the 
benefice, the next step of procedure in the settlement of a mi- 
nister, is to have the title to the pastoral office combined there- 
with in the person of the presentee, by means of a call; and 
in considering this matter of a call, I shall first attend to the 
laws of the church with reference to the spiritual office alone^ ' 
apart from its connexion with the civil right to the benefice^ 
and then advert to the effect which the laws of the state, with 
reference to this right, necessarily produce thereon, in conse- 
quence of the church's acceptance of the civil benefits thereby 
secured to her. 

191. According to the views of our Reformers, the out- 
ward vocation, without which no one could lawfully exercise 
the functions of the ministry, consisted of two parts, viz. 
1. Election; and, 2. Admission, or Ordination. The First 
Book of Discipline declared, that " it appertaineth to the 
people, and to every several congregation, to elect their minis- 
ter ;" ^ and that ^^ the admission of ministers to their offices, must 

^ c. 4, § 2. 
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consist in the consent of the people and church whereto they 
shall be appointed, and approbation of the learned ministers 
appointed for their examination."^ 

1 92. The election by the congregation thus, according to 
the views of the framers of this book, constituted the title to 
be taken on trial for the pastoral office ; but as in regard to the 
benefice, if a patron neglected to give a presentation or titl^ 
thereto, the presbytery might present ; so as to the pastoral 
office, if the congregation neglected to give a call or titl^ 
thereto, a similar remedy was held competent. In such case^ 
it was declared that if the congregation should neglect to 
choose a minister within forty days, " the church of the super*- 
intendant, with his councill, may present unto them a mati 
whom they judge apt to feed the flock of Christ;" and if, in 
the meantime, the congregation should not have chosen a per- 
son for themselves to be presented for examination, and the 
person chosen by the ^^ councill, or gpreater church," have been 
tried, and found qualified, then the congregation, or << inferior 
church," was to be deemed unreasonable if they refused him, 
and might be ^^ compelled, by the censure of the councill and 
church, to receive the person appointed and approved by the 
judgment of the godly and learned." If, however, the con- 
gregation' should, in the meanwhile, have chosen a person, and 
presented him for examination, then, it is provided, ^^ the pre* 
sentation of the people, to whom he should be appointed pas* 
tor, must be preferred to the presentation of the council, or 
greater church, unless the person presented by the inferiour 
be judged unable of the regimen by the learned. For alto- 
gether this is to be avoided, that any man be violently intruded 
or thrust in upon any congregation ; but this libertie, with all 
care, must be reserved to every several church, to have their 
votes and suffrages in elections of their ministers. But," the 
book proceeds, ^^ violent intrusion we call not when the 
councill of the church, in the fear of God, and for the salva- 
tion of the people, offereth them a sufficient man to instruct 
them, whom they shall not be forced to admit before just ex- 
amination, as before iif said."' 

' c. 4, 5 8. 

' C. 4) $ 4. This lait sentence obviputly has reference to tlie appointment by the 
superior church, where the congregation had failed to choose a pastor for themselves. 
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193. By an act of the fourth General Assembly, held in 
June and July, 1562, it was ordained, ^^ touching persons to be 
nominat to kirkes, that none be admitted without nomination of 
the people, and due examination and admission by the superin- 
tendant."* 

194. In the Second Book of Discipline, election is defined 
to be ^^ the chusing out of a person or persons maist abile to 
the office that vaikes, be the judgement of the elderschip, 
{presbytery), and consent of the congregation to whom the 
person or persons beis appointed : " and it is set down as a 
matter to be avoided, that any one should be ^^ intrusit in ony 
offices of the kirk contrar to the will of the congregation to 
whom they are appointed, or without the voce of the elder- 
schip.*' 

In the Assembly of 1578) this book was adopted, and there- 
after, in 1581, recorded in the registers of the Assembly; and 
on the restoration of the Presbyterian church in 1638, it was 
revived and ratified. 

195. The provisions therein contained, as to the election of 
ministers, vary from those in the first book. In the first book, 
the initiative is clearly recognised as belonging to the people, 
subject to a proviso, in case of their failure to make an elec- 
tion. In the second, nothing is definitely laid down as to 
what party shall have the initiative, the terms used being ca- 
pable of much latitude of construction, so as to admit of modes 
of procedure differing considerably from each other ; all that is 
clearly required being that the consent of the people, and the 
judgment of the Presbytery, must concur to the lawful con- 
stitution of the pastoral office. 

196. In fact, the practice of the church as to this matter 
did vary very considerably, and it is thus described by a very 
competent authority, as it existed antecedently to the esta- 
blishment of Episcopacy : — " The practice appears to have 
varied in different places. Sometimes the General Assembly, 
or the presbytery of the bounds, nominated or recommended 
a minister of their own accord, or at the desire of the session 

' " On the appointment of a second minister at Haddington, the Presbytery claim- 
ed the right of nomination, but Mr James Caimichael having produced and read the 
act of Assembly, 1662, they relinquished their claim. (Records of Presbytery of 
Haddington, Aug. 16, 1601.) Note EE. M*Crie*8 Life of Melville, vol. i. p. 467. 
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or congregation. In some instances, the election was by the 
session, or by the session and principal persons of the parish ; 
and in others, by the votes of the congregation at large. 
Sometimes the congregation elected the individuals themr 
selves ; or, at other times, they nominated electors from among 
themselves ; and at other times, they referred the choice to the 
presbytery. But in whatever way this was conducted, the 
general consent of the people was considered as requisite, be^ 
fore proceeding to admission, and the church courts exerted 
themselves in obtaining the presentation for the. person who 
was acceptable to the parish."^ 

197. The form in which the choice or consent of the people 
was expressed, was that of a call to the individual chosen to 

• 

* M'Crie's Li£e of Melville, vol. i. note EE. p. 467. The following account of Knox's 
calling to the ministry, is taken from tlie Life of that most eminent person by the same 
learned author : — " These persons were so much pleased with Knox*s talents, and his 
manner of teaching his pupils, that they urged him strongly to preach in public, and to 
become colleague to Rough. But he resisted all their solicitations, assigning as his 
reason, that he did not consider himself as having a call to this employment, and would 
not be guilty of intrusion. They did not, however, desist from their purpose, but 
having consulted with their brethren, came to a resolution, without his knowledge^ that 
a call should be publicly given him, in the name of the whole, to become one of their 
ministers. 

" Accordingly, on a day fixed for the purpose, Rough preached a sermon on the dec- 
tion of ministers, in which he declared the power which a congr^ation, however 
small, had over any one in whom they perceived gifts suited to the office, and how 
dangerous it was for such a person to nject the call of those who required instruction. 
Sermon being concluded, the preacher turned to Knox, who was present, and addressed 
him in these words : ' Brother, you shall not be offended, although I speak unto yoa 
that which I have in charge, even from all those that are here present, which ia thia : 
In the name of God, and of his Son Jesus Christ, and in the name of aU that presently 
call you by my mouth, I churge you that you refuse not this holy vocation, but as 
you tender the glory of God, the increase of Christ's kingdom, the edification of your 
brethren, and the comfort of me, whom you unders^nd well enough to be oppressed 
by the multitude of labours, that you take the public office and charge of preaching, 
even as you look to avoid Gk>d*s heavy displeasure, and desire that he shall multiply 
his grace unto you.' Then addressing himself to the ctmgregation, he said, * Was not 
this your charge unto me? and do ye not approve this vocation? * They all answered^ 
' It was ; and we approve it.' Overwhelmed by this unexpected and solemn charge, 
Knox, after an ineffectual attempt to address the audience, burst into tears, rushed 
out of the assembly, and shut himself up in his chamber. His countenance and be- 
haviour from that day till the day he was compelled to present himself in the public 
place of preaching, did sufficiently declare the grief and trouble of his heart, for no 
man saw any sign of mirth from him, neither had he pleasure to accompany any man 
for many days together. "— M*Crie*s Life of Knox, vol. i. p. 52. 
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become their pastor, and hence that name has been univer- 
sally applied to it.^ 

198. During the subsistence of Episcopacy, the consent of 
the people was of course disregarded by the bishops, who had 
now the power of admission to benefices, and who were in 
certain cases compellable by civil diligence to admit the pre- 
sentee of a patron ; but immediately on the restoration of the 
Presbyterian form of government in 1638, the General As- 
sembly re-enacted, ^^ that no person be intruded in any office 
of the church, contrary to the will of the congregation to which 
they are appointed,"* 

199. Thereafter, patronage having been abolished by act 
of Parliament, 1649, c. 39, and presbyteries empowered to 
settle ministers at the suit and calling, or with the consent of 

* One of tlie earliest copies of a written call extant is dated in 1597^ It was from 
the parisli of Gullan, in tlie county of Haddington, and is as follows : — *' Ynto zo^" godlie 
W. of the Presbyterie of Hadingtoun, humlie menis and scliawis we zoi bretlierene 
the pron [parishioners] of Gullane, w^ the Rpeciall consent of our pastor, Mr Thomas 
Makghe, that qras it hes pleisit God, in the age, infirmitie, and often discisis of our 
said pastor, to offer occasion of support to him, and to vs both, be Mr Androw Makghe, 
his sone, of qnhome we having had pruiff and tryall the twa zeiris bygane, dois testifie 
bis doctrine to be sound, sensible, and edifying, hi» lyff and conyersatioun to be honest 
and unrebukeable. In respect q^of, haueing gude expectatioun y^ he salbe ane profit- 
able instrument amangis rs, for advancement of Goddis glorie, and onr awin salva- 
tioun, hes w^ ane voyce thoucht expedient maist iemestlie to requeist ztif wisdomes to 
proceid wt that diligence zor w. sail think maist expedient to the admission and ordina^ 
tioun of the said Mr Andro, to the office of ministerie within our congregatioun. That 
being warrandit be y® outward calling and authoritie of the kirk, he may be answer- 
abill to our said expectatioun in the synceir preaching of Goddis word, ministring of 
ye sacraments, discipline, and all other external benefits of y® kirk, according to the 
reull of the said word, and commoun practise of the reformit kirk w^in this countrey. 
Unto quhome in the Lord, ane and all, we promise faytfullie oar concurrance and obe- 
dience to the uttermost, according to o' dewtie. And zo^ godlie w. answr humlie, 
we beseich. 

** (Sic subscribitur) Mr Thomas Makghk, Minister of Gullane. 

'' Rot. Hepburne, (and 17 others.) 

" This is tlM mynd of the haill rest of the pro^^, y*^ cannot subscry ve, as thai have 
testifyit be thair consent, quhen thair vottis wes requirit, desyring me, notar vnder- 
written, to subscryve in thair names. 

'* Ita est Joannes Craik, notarius publicus ad premissa requisitus testem his meis 
signo et subscriptione manualibus.'* (Record of the Presbytery of Haddington, Dec. 7, 
1597.) M'Crie's Life of Melville, vol. i. note ££, p. 470. 

* Sess. 23-24, Dee. 17, 18, art. 20. 
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the congregation, it was recommended to the General Assem- 
bly to establish an order for settling the interests of the con- 
gregation and the presbyteries in that matter. ' 

200. The Assembly accordingly, by act 4, 1649, esta- 
blished an order, which in substance gave to the kirk-session a 
right to present a candidate to the congregation for their con- 
sent, it being provided, that if the people consented, the 
presbytery should proceed to the trial and admission of the 
party elected ; but that if the major part of the congregation 
dissented, the Presbytery should appoint a new election, 
unless they found the reasons of dissent to be grounded on 
" causeless prejudices ; " while, if the lesser part only dissented, 
the settlement was to proceed, unless relevant exceptions were 
verified to the presbytery.^ 

* The substance of tlie whole act is as follows: — " Enacted, That, 1. When any- 
place of the ministry in a congregation is yacant, the Presbytery do, with all diligence, 
send one of their number to preach to that congregation, who, in his doctrine, is to 
represent to them the necessity of providing the place with a qualified pastor, and to 
exhort them to fervent prayers and supplications to the Lord, that he would send them 
a pastor according to his own heart. As also, he is to signify, that the Presbytery, 
out of their care of that flock, will send unto them preachers, whom they may hear ; 
and if they desire to hear any other, they will endeavour to procure them a hearing 
of that person or persons, upon the suit of the elders of the Presbytery. 2. Within 
some competent time thereafter, the Presbytery is again to send one or more of their 
number to the said vacant congregation, on a certain day appointed before for that 
effect, who are to convene to hear sermon the foresaid day ; which being ended, and 
intimation being made by the minister, they are to go about the election of a pastor 
for that congregation, the session of that congregation shall meet, and proceed to the 
election, the action being moderated by him that preached ; and if the people shall, 
upon the intimation of the person agreed upon by the session, acquiesce and consent 
to the said person, then the matter being reported to the Presbytery by commissioners 
sent from the session, they are to proceed to the trials of the person thus elected, and 
finding him qualified, to admit him to the ministry of the said congregation. 3. But 
if it happen that the major part of the congregation dissent from the person agreed 
upon by the session, in that case the matter shall be brought into the Presbytery, who 
shall judge of the same ; and if they do not find their dissent to be founded upon 
causeless prejudices, they are to appoint a new election, in manner above specified. 
4. But if a lesser part of the session or congregation show their dissent from the elec- 
tion, without exceptions relevant and verified to the Presbytery, notwithstanding 
thereof, the Presbytery shall go on to the trials and ordinatioiy>f the person elected ; 
yet all possible diligence and tenderness must be used to bring all persons to a harmo- 
nious agreement. 5. It is to be understood, that no person under the censure of the 
kirk, because of any scandalous offence, is to be admitted to have hand in the election 
of a minister. Where the congregation is disaffected and malignant, in that case the I 

Presbytery is to provide them with a minister." 
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. 201. Under this act) the consent of the people was rec^- 
nised as essential to the admission of a party to trials for the 
pastoral office, subject to this qualification, that where the con- 
gregation were divided in opinion, the admission and settle- 
ment might proceed, notwithstanding the dissent of the major 
part, wherever the presbytery deemed that dissent to be found- 
ed on causeless prejudices. 

202. This law of the church has never been repealed by any 
enactment, the only acts of Assembly subsequent thereto, re- 
ferable to this matter, being one in 1748, disqualifying certain 
persons from voting in calls ;^ and another in 1782, simply de- 
claring, " That the moderation of a call in the settlement of 
ministers is agreeable to the immemorial and constitutional 
practice of this church, and ought to be continued."* 

203. If, therefore, there were no question except regarding 
the pastoral office, the order of appointment thereto, would, it 
should seem, fall to be regulated by the above-recited act of 
the church ; for although that act was passed on the recom- 
mendation of the state, it emanated exclusively from the power 
of the church, and had reference solely to the spiritual office, 
(whereunto the state had then unconditionally attached the en- 
joyment of the benefice without any other title ;) and being 
still unrepealed, it is a standing law of the church, unless so 
far as it may be held to have been modified by the decisions 
of the General Assembly in particular cases. 

204. As formerly observed, however, the right to the bene- 
fice must be combined with the pastoral office, and in proceed- 
ing to the admission to that office, the church must conform her- 
self to those laws established by the state, in regard to the con- 
ferring of the right to the benefice, on the condition of which 
alone the church has been therewith endowed, and subject to 



^ The parties so disqualiBed were all who had, within twelve calender months im- 
mediately preceding the vacancy of the church to be supplied, either twice heard ser- 
mon in any meeting or congregation not allowed by law, or attended divine worship 
performed by any non^u'ing minister or preacher of the Episcopal communion, or 
where King George and the Royal family were not prayed for in express words, or 
had received the sacrament dispensed by such ministers, or allowed their children to 
be baptized by them. 

* This declaration originated in a motion to do away with calls. 
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which condition she has accepted the endowment from the 
state. 

205. It consequently becomes necessary to consider what 
the laws regarding the conferring of the civil right to the bene- 
fice are, in order to ascertain to what extent the church can 
carry into execution her own laws regarding the appointment 
to the pastoral office, without running counter to the others, 
and thus abandoning her right to the endowment thereby 
provided. 

206. By statute 1567, c. 6, the state acknowledged " the 
ministers of the blessed evangel of Jesus Christ, whom God of 
his mercie has now raysed up amangst us, or heirafter sail 
rayse, agreeing with them that now livis in doctrine and ad* 
ministration of the sacraments, and the peopil of this realm 
that professis Jesus Christ as he now is offered in his evangel, 
and do communicat with the haly sacraments, (as in the re* 
formed kirkes of this realme they are publicklie administrat,) 
according to the confession of the faith " — " to be the only true 
and halie kirk of Jesus Christ within this realme;"^ and by 
the immediately succeeding statute, ( 1567,c. 7,) it was enacted, 
^^ that the examination and admission of ministers within this 
realme, be only in the power of the kirk now openlie profess- 
ed within the samin, the presentation of laic patronages alwaies 
reserved to the just and auncient patrons." 

207. According to this act, the admission of ministers to all 
churches, excepting only those of laic patronage, was declared 
to be in the church alone; and as to these, if the superintend- 
ent should refuse the presentee of the patron, the remedy 
allowed him was by appeal to the General Assembly, ^^ be 
quhome, " it was enacted, ^^ the cause beand decyded, sail take 
end as they decerne and declair." 

208. The number, however, of laic patronages was very 
trifling. By far the greater part of the parishes were not 

^ The act further declares, " aU and sundrie quha outlier gainsayis tLe word of the 
evangel, received and approved as the heades of the Confession of Faith, professed in 
Parliament of before, in the yeir of God, 1560 zeiris, as also specifiet in the actes of this 
Parliament mair particularlie dois expresse, and now ratified and approved in this pre- 
sent Parliament, or that refuses the participatioun of the halie sacraments as they are 
now ministrat, to be na members of the said kirk within this realme, now presentlie 
professed sa lang as they keep themselves sa divided fra the society of Christ's bodie* " 



92 CALLS. CHAP. \U 

patrouate at all, having been rendered patrimonial by appro- 
priation to the bishoprics, abbacies, &c., of the Popish church. 
According to Keith's catalogue, there were, at the Reformation, 
only 262 unappropriated or patronate parsonages, of which 
many must have been of ecclesiastical patronage, so that the 
churches of laic patronage could not amount to one-fourth of 
the total number in the kingdom, estimated at about 1000. 
In regard to these alone, therefore, was any right of patronage 
reserved, the admission of ministers to the others being de- 
clared, without qualification, " to be only in the power of the 
kirk." 

209. After, however, James VI. assumed the reins of govern* 
ment, and erected the abbacies and other great benefices into 
temporal lordships, he claimed to himself a right of patronage, 
not only over all patronate churches whereof the patronage was 
ecclesiastic, but over all the appropriated churches as to which 
there was no right of patronage existing at the Reformation* 

210. In regard to the common kirks of chapters, he subse- 
quently obtained an act of Parliament, (1594, c. 199,) de- 
claring that these were of the nature of other parsonages, and 
should be presented to by the patrons ; but in regard to the 
churches appropriated to the great benefices, either the teinds 
were, without authority of law, specially erected into benefices, 
and the patronage conferred by grant on private individuals, 
or, more generally, they were included in the erected lord- 
ships, in regard to which proceedings, on the part of his Ma- 
jesty, Sir George M'Kenzie, not very prone to dispute the 
royal prerogative, justly observes, " there could be nothing so 
unjust or so illegal as these patronages."^ 

21 1. Followingthe same course, the lords of erection, whether 
their charters contained a special grant of the patronage of the 
appropriated churches belonging to the erected benefices or 
not, assumed the right of presenting thereto; and notwithstand- 
ing that they themselves permanently filled the benefices as the 
titular parsons, they took the title of patrons, "though," as Lord 
Stair observes, " properly they were not such, because the 
ministers had no benefices, but were mere stipendiaries."* 

» Obs. Act 1692, c. 12L • 2. 8. 36. 
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212. The patronages thus usurped were at the same time 
grossly abused, parties being presented utterly incapable of 
exercising the office of pastor, and who seem at times to 
have enjoyed the fruits of the benefice, without any right to 
the pastoral office. 

213. While this state of matters was in progress, the act 
1592, c. 116, was passed, ratifying the Presbyterian form of 
church government, and recognising ^^ the privilege that God 
lias given to the spiritual office-bearers in the kirk concerning 
heads of religion, maters of heresie, excommunication, colla- 
tion, or deprivation of ministers, or ony sik like essentiall ccn- 
sours, speciallie grounded, and havand warrant of the word of 
God." 

214. In so far as regarded patronage, the terms of this act 
were varied from those in the act 1567. It enacted, that ^^ all 
presentations to benefices" should be directed '^ to the parti- 
cular presbyteries, with power. to give collation thereupon, 
and to put ordour to all maters and causes ecclesiastical with- 
in their bounds, according to the discipline of the kirk, pro** 
viding the foresaid presbyteries be bound and astricted to 
receive and admit quhatsumever qualified minister presented 
be his Majesty or laick patrones." 

215. This act, like that of 1567, according to its terms, 
applied to ^* benefices" alone, and so, if the words had been 
adhered to, it would not have sanctioned the exercise of 
the right of presentation in regard to the stipendiary cures 
which constitute the greater part of the livings in Scotland ; 
but in practice, this dbtinction between benefices and stipen- 
diary cures has not been regarded, the latter having been 
equally subjected to presentation with the former ; and the 
act of Queen Anne has used terms sufficiently broad to extend 
the right of presentation to all churches whatsoever, whether 
benefices or stipendiary cures. 

216. It will be observed, however, that instead of the limi- 
tation to ^^ laic patronages^^^ as in the act 1567, this act ex- 
tends to presentations by ^^ hia Majesty or \dxc patrons ;*^ and 
it has been held in practice (confirmed by the act of Queen 
Anne) to cover presentations by the King, and all other pa- 
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trons whatsoever, without reference to the character of the 
patronages held by them as laic or ecclesiastic. 

217. It will further be observed, that instead of the simple 
reservation of the right of presentation to the ancient patrons^ 
with an appeal, if the presentee be refused, to the General 
Assembly, by whose decision the matter was to be finally de- 
termined, the presbyteries are by this act taken ** bound and 
astricted to receive and admit whatsumever qualified minister, 
&c, ; while, on the other hand, it is only qualified ^^ miniiters 
whom they are thus taken bound to receive, and not simply 
^^ qualified penonsy^ the terms used in the act 1567, This 
phrase, ^^ qualified ministers" besides its obvious meaning as 
limited to persons already admitted to the ministry, (of whom 
there were then many without benefices,) is so explained in 
the corresponding statute passed in 1612, c. 1, for the establish* 
ment of Episcopacy, and transferring the powers of collation, 
&c., from the presbyteries to the bishops, 

218. This act appointed all presentations to be directed to 
the bishop or archbishop, within whose diocese the vacant 
benefice lay ; and provided that, ^^ in case any archbishop or 
bishop shall refuse to admit any qualified minister (acceptand 
the presentation granted to him, and who hath been once received 
and admitted to the Junction of the ministry^ being then still 
undeprived) presented to them by the patron," the patron 
should be entitled to retain the fruits of the benefice, and let- 
ters of horning might be issued to compel the bishop to receive 
the presentee. 

219. As the act 1592 ratified all the particular acts enume- 
rated in the statute 1581, c, 99, among which was the act 
1567, c. 7, its provisions in regard to the appeal to the Ge- 
neral Assembly, as the remedy of the patron whose presentee 
was refused, could not be intended to be repealed ; and there- 
fore, I conceive this latter clause of the act 1592, was meant 
to provide for a new case, not contemplated by the act 1567, 
viz. the presentation of a party already found qualified, by 
the church courts having previously admitted him to the func- 
tion of the ministry, in which case, the presbytery were to 
have no discretion in the way of trying him as under the act 
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1567^ which refers to persons presented by the patron ^^qua- 
lified to his understanding^^^ but were bound and astricted to 
receive and admit him as already j^rot^eJ to be a qualified per- 
son, while, as to all other presentees, merely qualified in the 
tmderstanding of the patron^ the matter would rest on the pro- 
visions of the statute 1567, which was therein ratified. 

220. By the immediately succeeding act to that under con- 
sideration, (1592, c. 117,) it was provided, that in the event 
of deprivation by sentence of the church courts, the bene- 
fices held by the deprived incumbents should thereby be- 
come vacant, and that the patron should be bound to present 
a ^^ qualified person" within six months after the extract of 
the sentence should have been intimated to him ;^ and it is pro- 
vided, that ^^ in case the presbytery refuses to admit any qua- 
lified minister presented to them by the patrone, it sail be 
lauchfuU to the patrone to retein the haill fruits of the said 
benefice in his awin hands." Here, again, the term ^^ qualified 
minister ^^ is used, when the penalty of retention on refusal to 
admit is authorized, although, in the preceding part of the 
clause, the words ^^ qualified person" are used ; and that this 
distinction was advisedly made, is confirmed by the corre- 
sponding provision in the act 1612, already noticed, which only 
authorizes retention of the fruits when the bishop had refused 
a ^^ qualified minister," ^^ who hath been once received and ad- 
mitted to the functions of the ministry, being then still unde- 
prived." The terms of this statute also, therefore, give confir- 
mation to the view I have ventured to take of the concluding 
provision of the act 1592, that it was intended to exclude any 

* The cause of this enactment is thus set forth in the preamble — ** Our Soveraine 
Lord, considering the great abuses quhilkis ar laitljr croppen in the kirk throw the 
misbehaviour of sik persones as ar provided to ecclesiastical functions, sik as parson- 
ages and vicarages within any parochin, and thfireafter neglecting their charge, ather 
leave their cure, or else committis sik crimes, faultes, or enormities, that they are 
found worthy of the sentence of deprivation, ather before their awn presbyterie, or 
else before the synodall or general assemblies ; quhilk sentence is less regarded by 
them, because, albeit they be deprived of their function and cure within the kirk, yet 
they thinke they may bruike lawfully the profites and rentes of their said benefices, 
induring their liferentes, notwithstanding the said sentence of deprivation :— There- 
fore,*' &c. 



96 CALLS. CHAP. VI. 

trial by the church courts of a presentee who had previously- 
been admitted to the ministry, and so proved by the judgment 
of the church to be qualified, but had no reference to the case 
of a presentee qualified merely according to the understand- 
ing of the patron, who fell still to be dealt with under the 
provisions of the act 1567. At the same time, this construction 
leads to the inference, that in the understanding of the legis- 
lature, presbyteries, under the act 1567, were not entitled to 
do more than try and determine upon the personal qualifica- 
tions of the presentee generally for the ministerial office. 

221. On the final establishment of the Presbyterian form 
of church government at the Revolution, the act 1592 was re- 
enacted, (by 1690, c. 5,) "except that part of it relating to 
patronages, which is hereafter to be taken into consideration/' 
This matter of patronage was accordingly settled by a subse- 
quent act of the same year (c. 23), which annulled the right of 
patrons to present, (allowing them 600 merks to be paid by the 
parish,) and as to the settlement of ministers in future, enacted 
as follows : 

" That, in case of the vacancy of any particular church, and 
for supplying the same with a minister, the heritors of the 
said parish (being Protestants) and the elders, are to name 
and propose the person to the whole congregation, to be either 
approven or disapproven by them; and if they disapprove, 
that the disapprovers give in their reasons to the effect the 
affair may be cognosced upon by the presbytery of the bounds, 
at whose judgment and by whose determination the calling* 
and entry of a particular minister is to be ordered and con- 
cluded : and it is hereby enacted, that if application be not 
made by the eldership and heritors of the parish to the pres- 
bytery for the call and choice of a minister within the space 
of. six months after the vacancy, that then the presbytery may- 
proceed to provide the said parish, and plant a minister in the 
church tanquam jure devoluto. It is always hereby declared, 
that this act shall be but prejudice of the calling of ministers 
to royal burghs by the magistrates and town-council and kirk- 
session of the burgh where there is no landward parish, as 
they have been in use before the year 1660. And where 
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there is a considerable part of the parish in landward, that the 
call shall be by magistrates, town-council, kirk-session, and 
the heritors of the landward parish." 

222. This was in substance a recognition, by authority of 
the civil power, of the order fdr the settlement of ministers 
established by the act of Assembly 1649,^ with this variation, 
that the heritc^rs of the parish, and the magistrates in burghs, 
were joined with the elders in regard to the privilege of pre- 
senting a candidate to the congregation, for their approval or 
disapproval. 

223. By the 10 Queen Anne, c. 12, the right of presenting 
was again restored to such patrons as had not received the 600 
merks and executed renunciations ; and at the same time, the . 
patronages which had belonged to the bishops prior to the 
Revolution were vested in the crown, this being the final step, 
in the long course of the spoliation of the property of the 
church, commenced at the Reformation. 

^ The late venerable Sir Henry Moncrei£f (in his account of the Constitution of the 
Church of Scotland, originally appended to his Life of Dr Erskine, and lately pub- 
lished separately by his learned and eminent son, Lord Moncreiff) states his opinion, 
that this act considerably varied the order established in 1649, and in particular, that 
it had no reference to approval or disapproval by the majority of the congregation ; 
but simply to the disapproval of individual members who were bound to mbitantiate 
their objections. If this were the true meaning of the statute, there was nothing 
recognised on the part of the people, which is not in full operation at the present 
day, as any parishioner is entitled to substantiate objections, though, in form, he 
must proceed by means of a libel. With the greatest deference, however, I venture 
to think this an erroneous construction of the act. The heritors and elders were to 
name and propose " the person chosen by them to the whole congregation, to be either 
appToven or disapproven by /Aem,*'-— surely by the congregation deciding either una- 
nimously or by their lawful majority; and it was only ** if they disapprove,'*— not if 
individuals of them, but if they, the congregation, disapprove, ** the disapprovers,** 
being, as I hjimbly would interpret it, the unanimous congregation or majority disap- 
proving, ** were to give in their reasons, to the effect the affair might be cognosced 
upon by the presbytery of the bounds, at whose judgment, and by whose determina. 
tion, the calling and entry of a particular minister is to be ordered and concluded.** 
According to the subsisting laws of the church, if the reasons of the congregation 
were not deemed to rest on causeless prejudices, the presbytery were bound to order a 
new election ; while, in regard to individuals, or a minority objecting, they would be 
under the necessity of verifying or substantiating relevant objections. I cannot there- 
fore think that it was the intention of the act 1690 to place the majority of the con- 
gregation, or the whole congregation if unanimous, on no better footing than the 
minority or individuals were according to the subsisting law. 

G 
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224. This statute does not totally repeal the act 1690, but 
only ^^ in so far as it relates to the presentation of ministers 
by heritors, and others mentioned therein;"^ declaring, "that 
it shall and may be lawful for her Majesty, her heirs and suc- 
cessors, and for any other person or persons, who have right 
to any patronage or patronages of any church or churches 
whatsoever, in that part of Great Britain called Scotland, (and 
who have not made and subscribed a formal renunciation there- 
of under their hands,) to present a qualified minister or mini- 
sters to any church or churches whereof they are patrons." — 
" And the presbytery of the respective bounds shall, and is 
hereby obliged to receive and admit in the manner, such qua- 
lified person or persons, minister or ministers, as shall be pre- 
sented by the respective patrons, as the persons or ministers 
presented before the making of this act ought to have been 
admitted."* 

225. Under these enactments, it has been a subject of 
much discussion to what extent presbyteries are entitled to 
give effect to .the dissent of the congregation, in the call of a 
presentee to the pastoral oflSce, without running counter there- 
to, and so forfeiting the right to the benefice thereby alone 
secured to the minister. 

226. On the one hand it is maintained, that presbyteries 



* A subsequent clause relative to the extent to which the act 1690 was repealed, 
provides that nothing in the statute shall be construed to repeal that act, *' except- 
ing in so fiu: as relates to the calling and presenting of roinistersy" &c. ; and the 
statute proceeds on the preamble, that the mode of " calling** ministers allowed by 
the act 1690, had proved inconvenient. 

' It will be observed, that presentee^ are not directed to be admitted in the same 
manner as before the repealed act was passed, but as before the making of ** this act." 
Opposite arguments may be deduced from this peculiarity of expre^ion, on the 
questio vexata, as to how far the church courts may, without running counter to the 
municipal law, refuse to admit a presentee otherwise qualified, in respect of the dissent 
of the congregation. It may, on the one hand, be said, that presentees of patrons 
were now to be settled as the presentees of the heritors and kirk-sessions with concur- 
rence of the congregation, had previously been ; while, on the other hand, it may be 
contended, that presentees of patrons were to be dealt with in the same manner with 
the presentees of the heritors and kiik -session, viz. that they should be required to 
have the concurrence of the congregation, or if the majority should dissent, that the 
presbytery should only admit the presentee, in the event of their judging the dissent 
to proceed on causeless prejudices. 
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can give no effect whatsoever to such dissent, but are bound 
to admit every presentee, unless they shall find him disquali- 
fied in respect of literary attainments, doctrine, or moral cha- 
racter ; while, on the other hand, it is contended, that presby- 
teries are entitled to enforce to their fullest extent the acts of 
Assembly, relative to the calling of ministers by congrega- 
tions ; and that in rejecting a presentee in respect of the dis- 
sent of the congregation, they do not run counter to the laws 
of the state regarding the appointment to benefices. 

227. By those who maintain the position first mentioned, 
it is argued, that the repeal, by the statute of Queen Anne, 
of the act 1690, placed matters on the footing on which they 
stood under the act 1592, or rather made the right of patrons 
broader than before ; and that, in virtue thereof, presbyteries 
are bound to admit whatsoever qualified presentee should be 
presented by the lawful patrons ; — that, under these statutes, 
or under the act 1567, nothing is competent to church courts 
but to secure that the presentee is duly qualified personally 
for the sacred office, which they may do partly, by requi- 
ring him to go through a certain course of study, and partly 
by personal trial and examination ; — that, if they find a pre- 
sentee so qualified, their rejection of him on any other ground 
is a violation of the compact with the state, by which they 
accepted the endowment wherewith they have been provided, 
on the express condition that they should be bound to admit 
the qualified presentees of patrons, their province being 
confined exclusively to a trial of his qualifications alone, and 
the ratification of their power of admission of ministers ha- 
ving reference solely to the trial of their qualifications and or- 
dination thereupon ; — that the circumstance of the presentee 
not being acceptable to the congregation, is not a disqualifi- 
cation, as it is not the congregation, but the church courts, 
who are to determine on his being qualified or not, and, con- 
sequently, that the church courts cannot on this account le- 
gally reject a qualified presentee. 

^2a Further, it is argued, • that, by the act 1592, c. 117, 
patrons are specially authorized -to retain the fruits of the 
benefice when their presentees are rejected ; and as to the 
act of Assembly 1649, it is contended, that, having been en- 
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acted for the special case of patronages being abolished, it 
became totally inoperative when these were restored. 

229. On the other hand, the following arguments are main- 
tained by those who contend for the right of the church courts 
to reject a presentee in respect of the dissent of the congrega- 
tion : — It is said, 

(1.) That the statute of Queen Anne having only repealed 
the act 1690, in so far as regarded the right of "presen- 
tation" which was thereby vested in the heritors or magis- 
trates in burghs with the elders, that part of the act which re- 
cognised the right of the congregation to approve or disap- 
prove of the party presented, under control of the presbytery, 
remains untouched, and that this right, therefore, now pos- 
sesses the express sanction of the civil ppwer.^ 

(2.) That, supposing the act 1690 totally repealed in re- 
gard to the whole provisions therein contained as to the settling 
of ministers, as the liberty of the church is fully recognised 
and sanctioned by divers acts of Parliament, her constitution 
and laws must be allowed free operation in regard to all mat- 
ters spiritual, as the appointment to the pastoral office is, ex- 
cept in so far as expressly excluded by the laws of the state ; 
and that as the clause of the act 1592, declaring presbyteries 
bound to receive whatsoever qualified minister presented by 
the patron, has never been revived, being expressly excepted 
from the ratification of that act in the statute 1690, c. 5, re- 
establishing the presbyterian church government, there is no 
room for maintaining that any such restriction exists. 

(3 ) That, even were the matter to be regulated by the act 
1592, and were the concluding clause in that act to be held to 
apply to all presentees, the consent of the people was, by the 
written law of the church, an essential requisite to qualify any 
one for admission into the pastoral office at all ; and, further, 
that the acceptableness of a minister to the people, as a matter 
essential to his usefulness, entered into his qualification for 
the particular parish, as much as a knowledge of Gaelic would 
in regard to other parishes; but, besides, that as the act 



' Although the words of the cnactiag clause may bear this interpretation, I think 
it is scarcely consistent with the tenor and true intendment of the statute. 
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1567 was ratified in the act 1592, the right of the church to 
the ultimate and exclusive determination as to the rejection or 
admission of a presentee was thereby acknowledged, and could 
not, therefore, on any ground, be disputed or called in ques- 
tion. 

(4.) That the astricting clause of the act 1592, however, 
had undoubtedly exclusive reference to the case only of mi- 
nisters already admitted to the function of the ministry, and 
did not apply to any other class of presentees whatever, and 
consequently that, as to all others, their admission fell to be 
regulated by the act 1567 ; — that, under this statute, the 
power of admission was unqualifiedly declared to be only in 
the " kirk," and that, in the immediately preceding statute, 
the " kirk " was declared to consist, not only of the ministers, 
but also of the people, being communicants ; — that the share 
of the people in the conferring the pastoral office, enjoyed 
according to the laws of the church, was thus as fully recog- 
nised as the share of the church courts, the admission of mi- 
nisters being, in short, recognised to be in the church, accord- 
ing to her own laws and constitutions ; — and, finally, that the 
power of ultimate and exclusive decision as to the rejection or 
admission of a presentee, was thereby committed by the State 
to the General Assembly, " be quhome the cause beand de- 
cydit, it sail take end as they decerne and declair ; " so that as 
to admission to the civil right to the benefice, as well as to the 
spiritual office, their determination was final and conclusive. 

(5.) That, as to the act 1592, c. 117, allowing the patron 
to retain the fruits of the benefice, it applied exclusively to 
the case of benefices rendered vacant by the deprivation of 
the incumbents, and to presentees already admitted to the mi- 
nistry ; and, besides, that the right so given could only con- 
tinue till the final decision of the General Assembly. And, 

(6.) As to the act of Assembly 1649, that although passed 
on the occasion of the abolition of patronages, and although the 
restoration thereof necessarily excluded the right of presenta- 
tion given to the elders, it never was repealed; and so far, 
therefore, as it could be carried into execution without run- 
ning counter to the laws of the state, the church was bound to 
give effect to it ; but that, at any rate, the right of the con- 
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gregatioir was more unqualifiedly recognised and declared by 
other acts of Assembly passed during the subsistence of pa- 
tronage. 

230. Such is a cursory view of the arguments on this sub- 
ject, considered apart from the decisions of the General As- 
sembly. These were at one time somewhat contradictory ; 
but, for a period of about a century, they have been, with 
very rare exceptions, and none of these of recent date, uni- 
form in refusing to give effect to the dissent of the congrega- 
tion, and in enforcing the settlement of the presentee, if found 
qualified by the presbytery. 

231. This course of decisions is appealed to by one party as 
setting the question at rest, while the other contend that, the 
written law of the church recognising the rights of the con- 
gregation, the General Assembly could not, since the barrier 
act, even by the most solemn ordinances, have altered that law 
without transmitting an overture to the presbyteries, and that 
still less can they effect this by decisions in their judicative 
capacity ; and consequently that, whatever respect these may 
be entitled to as judgments of the supreme church court, they 
cannot be binding on future assemblies, who may form a dif- 
ferent opinion.^ 

232. Whatever view may ultimately be taken on this sub- 
ject, at present the undoubted practice of the church is entirely 
to disregard the dissent of the congregation, and to attach no 
consequence whatever, except as a mere matter of form, to 
their consent or accession to the call, as a step in the procedure 
in the settlement of a presentee. The^orm is still maintained 
of moderating in a call, but it is merely a form, and the call is 
always sustained, however small may be the number of indi- 
viduals who have signed it, or however general may be the 
disapproval of the presentee by the congregation ; and the 
principles now acted on in regard to this matter have accord- 
ingly thus been laid down in the late learned Principal Hill's 
Theological Institutions : — 

^^ It has been the immemorial practice of the Church of 



* As to tlie consequences of the church courts and the civil courts taking different 
views of the law on the matter above treated of> see infra 296, et seq. 
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Scotland, by appointing the moderation of a call, to give the 
people an opportunity of encouraging the labours of their fu- 
ture minister, by addressing to him this invitation ; and, in 
consequence of this practice, one of thje legal' steps in the 
settlement of a minister is a sentence of a presbytery sustain- 
ing the call. But, whatever was the state of matters when the 
practice began, it is now understood that a call may be sus- 
tained, however small the number of subscribers ; for, although 
the matter was long vehemently contested, and is still occa- 
sionally the subject of discussion, the church courts have shown, 
by the train of their decisions during the greater part of last 
century, that they do not consider themselves as warranted by 
law to refuse admission to the presentee upon account of any 
deficiency in the subscriptions of his call." 

233. Although, however, the call is now in practice a mere 
form, yet, as being still held a necessary form in the admission 
of ministers, it deserves consideration ; and the preceding 
statement as to its original nature will be of service in afford- 
ing principles by which to determine questions of mere formal 
procedure which may arise regarding it. 

234. Thus, in consequence of its having been originally an 
election by the people of the person to be presented to the 
presbytery for examination and trial, it follows, that between 
the judgment of the presbytery sustaining the presentation, 
and the day for moderating in the call, no steps can properly 
be taken by the presbytery towards the trial of the qualifica- 
tions of the presentee,^ unless a regular libel have been served 
on him, in which case the church courts are in use to i^tay all 
procedure till it be brought to an issue. The first step of 
procedure, therefore, after sustaining the presentation, is to 
fix a day for a meeting of presbytery at the church of the va- 
cant parish, to moderate in a call to the presentee, whereof 
intimation must be given from the pulpit of the parish, by a 
member of presbytery appointed to preach there with that 
view, at least ten days prior to that so fixed.' The presentee, 
if a probationer, is at the same time appointed to preach in 

* M*Ma«ter, Seat. 7, 1771 ; McLean, Sesi. 6, 1880; Stark, Se»8. 9, 1831. 

* Lochbroom, Segs. 5, 1743. 
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the parish church for one or more Sundays prior to the meet- 
ing for moderating in the call. If the presentee be an or- 
dained minister, this is not in practice required of him. 

235. On the day appointed a sermon is preached by the 
presiding member of presbytery, and at the conclusion of 
public worship there is submitted to the people for their sub- 
scription a written call to the presentee to be their minister ; 
and the signatures of those who subscribe are attested as ge- 
nuine by the ministers present. 

236. The meeting of presbytery on this occasion being 
usually entirely in hunc effectum, they cannot enter into the 
consideration of any objections taken to the presentee, though 
made in form of a regular libel.^ There would seem, how- 
ever, to be no obstacle to their simply receiving such libel, 
and superseding consideration thereof till the next ordinary 
meeting of presbytery.^ If a declaration by the parishioners, 
or the majority of them, setting forth that they declined to 
concur in the call, and disapproved of the presentee for their 
minister, be competent in itself, this would undoubtedly be 
the proper time for tendering and receiving it ; but as, ac- 
cording to the decision of the church courts, the approval or 
disapproval of the people is in reality of no consequence, such 
a declaration might be deemed altogether irrelevant. 

237. The call thus subscribed' and attested is presented to 
the first ensuing meeting of the presbytery,' whose next step 
is to pronounce a judgment concurring with it, which is the 
form representing what originally was mainly a judgment 
holding the election by the people to be a good and sufficient 
election, and a warrant for the presbytery to proceed to the 
trial of the presentee, preparatory to his ordination and admis- 
sion, analogous to the judgment of the presbytery sustaining 
the presentation. As already mentioned, however, the pres- 
bytery hold the call to be sufficient, however few signatures 
may be attached to it; and, indeed, on the principles at pre- 
sent held on this subject, the total absence of any signatures, 

1 Dallas, Sess. 8, 1793. Hill's Practice, 57. 

' This was done in the case of McLean, 1831, and it was sanctioned by the General 

Assembly. 
• Hiirs Practice, 67. 
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or of any substitute for such, would scarcely seem 'a sufficient 
ground for not proceeding with the settlement, since the mode* 
rating in a call is said to be considered as merely affording the 
people " an opportunity of encouraging the labours of their fu- 
ture minister, by addressing to him this invitation," * but not 
at all necessary as an essential step in his admission. 

23d. This is the proper stage for considering any ex facie 
disqualification which the church consider as a bar to admit- 
ting a party to trials for the pastoral office. 

Any such disqualification, which may either have been in- 
competent as a legal objection to the presentation, or may 
have been then omitted to have been taken, would form a 
proper reason for not concurring with the call, as, for instance, 
the having obtained a license or accepted ordination in con- 
travention of the act of Assembly 1779, and so it would also 
be the proper time for taking an objection on the ground of 
the presentee holding an incompatible office which he was not 
obliged to resign on admission. 

239. Objections to a presentee on the head of character or 
doctrine cannot be entertained as a bar to sustaining, the call 
if not in the form of a libel, and there even appears to be 
some difficulty as to whether, consistently with the principles 
at present acted upon as to this matter, it be competent for 
the presbytery to delay or refuse to concur with the call in 
respect of such objections, though in the regular form of a libel. 
The call is, in form, the election by the people of the presentee 
to be their minister ; and when it is presented, the principal 
question before the presbytery is, whether it be a regular and 
legal election. It is clear, therefore, that the presbytery can- 
not, propria motu^ enter into any consideration as to the pre- 
sentee's character or qualifications, these being per se^ and 
apart from their being made the grounds of objection by the 
congregation, quite irrelevant to the question as to the vali- 
dity of the call, and forming the proper subject of considera- 
tion at a future stage. At the same time, as the concurring 
with the call may in part be .considered an approval of the 
choice, apart from the correctness or validity of the call other- 

' HiU's View, 71. 
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wise, if a libel be actually served, it wovld seem proper that 
the presbytery shoiild stay proceedings till the issue of the 
process, 

240. Without a libel, however, objections to the character 
or doctrine of the presentee, on the part of the congregation, 
will not be received. If the presbytery would look at the 
nature of them merely to determine whether the disapproval 
were reasonable or unreasonable, so as to refuse to concur 
with the call, in consideration of there being a reasonable dis- 
approval on substantial grounds, in respect that such reason- 
able disapproval in itself established that there was no valid 
call, it would be perfectly correct for them to enter into con- 
sideration of the objections at this stage without a libel ; but 
as, according to the principles at present acted on, presbyteries 
will not do this, and will merely consider the objections — not 
as grounds justifying the disapproval of the people — but only 
as in themselves grounds of rejecting the presentee in respect 
of his own unfitness, without reference to the disapproval of 
the people, the entering into the consideration of such objec- 
tions, except in the form of a libel, is inconsistent with those 
principles ; and while these continue to be acted on, if there 
be no ex fade disqualification, the presbytery should at once 
concur with the call. 

241. When this has been done, the presbytery proceed to- 
wards the trials and examination of the presentee, prepara- 
tory to his ordination and admission, to be considered in the 
succeeding chapter. 



CHAP. VII. EXAMINATION, &C. 107 



CHAPTER VII. 

OF EXAMINATION, ORDINATION, AND ADMISSION. 

242. The presentation, (being the real title to the bene- 
fice,) and the call, (being the title in form to the pastoral of- 
fice,) having been sustained, the presbytery proceed to what 
is more especially their peculiar province, viz. the examina- 
tion of the presentee, his ordination to the pastoral office, and 
his admission to the benefice. 

243. If a libel shall be served against the presentee on ac- 
count of conduct or doctrine, either before he has been ad- 
mitted to his trials or during the course of them, the pres- 
bytery will thereupon stay proceedings in the settlement till 
the issue of the process, which will fall to be conducted in the 
same way with a similar process against a minister. It would 
appear to be the practice of the church courts not to receive 
from the parishioners objections against the presentee on the 
head of doctrine or morals, without a formal libel, except at 
the diet for ordination. If no libel have been presented, the 
presbytery, after having concurred with the call, place it in 
the hands of the presentee ; and he having accepted it, the 
presbytery appoint trials to him of the same nature with those 
prescribed prior to obtaining a license, unless the presentee be 
already an ordained minister, when this is not required. 

244. By act of Assembly 13, Sess. 23, 24, 1638, it was or- 
dained that none be admitted to the ministry under twenty^ 
five years of age, except such as for rare and singular qualities 
should be deemed worthy thereof. This exception allows a 
discretionary power which has been liberally exercised, and at 
all events, no objection on the head of the presentee not being 
twenty-five could be pleaded in bar of hb 

trial, whereby alone his rare and singv) 
certained. 
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245. By act 9, session 23, 24, 1638, it is ordained, irder 
alia, ^^ that the trial of persons to be admitted to the ministry 
consist, not only in their learning and ability to preach, but 
also in conscience, and feeling, and spiritual wisdom, and in 
the knowledge of the bounds of their calling, in doctrine, dis- 
cipline, and wisdom to behave themselves accordingly with 
the diverse ranks of persons within their flocks ; as, namely, 
with atheists, rebellious, weak consciences, and such other 
where the pastoral charge is most kythed, and that they be 
meet to stop the mouths of the adversaries ; and such as are 
not qualified in these points be delayed till further trial and 
they be found qualified.*' 

246. The capacities of the presentee for the ministerial 
office, and the degree of proficiency in knowledge, literature, 
&c., which shall be required of him, together with the degree 
of ignorance or of defect in regard to character, &c., or error 
in doctrine, which shall be held sufficient to disqualify, are 
matters within the peculiar province of the church courts, on 
which I shall not hazard any observations, 

247. Ignorance of Gaelic on the part of a presentee to a 
parish where that language is spoken, is a sufficient disquali* 
fication.^ 

248. The having contravened the acts 9, 1779, and 5, 1799, 
formerly mentioned, as to seeking ordination beyond the bounds 
of the church, is, of course, a complete disqualification. See 
^^a, 153. • 

249. By act 9, session 23, 24, 1638, it is recommended that 
none take the charge of greater numbers of people than they 
are able to discharge, and it is laid down by Dr Hill, in con- 
formity with the opinion of his father. Principal Hill, that " a 
want of physical powers for the proper discharge of the minis- 
terial office, would equally entitle a presbytery to reject a pre- 
sentee as disqualified.'^' ^ 

250. No minister can hold two cures at the same time ; and 
before admission to a second, he must be loosed from that 



1 Aberfoil, Sess. 9, 1772; Little Duukeld, Sess. 5, 1825. 

« Hill's Practice, p. 60. Hill's (Principal) View of the Constitution, p. 69, 70. 
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previously subsisting. As to the mode of procedure in the 
case of a presentee already holding a cure, see infra^ 261. 

251. By act 6, 1817, it is enacted and ordained, *^ that if 
a professor in a university be thereafter presented to a paro- 
chial charge, not situated in the city which is the seat of 
that university, or in the suburbs thereof, he shall, within 
nine months after his being admitted to the charge, resign his 
professorship, and at the extraordinary meeting of presbytery 
thereafter, produce a certificate that his resignation has been 
accepted; and that if the minister of a parish which is not situ- 
ated in the city that is the seat of a university, or the suburbs 
thereof, be thereafter presented or elected to a professorship 
in any university, he shall, at the first ordinary meeting of the 
presbytery, which shall take place after the lapse of six months 
from the date of his induction into the professorship, resign 
into the hands of the presbytery his parochial charge ; and in 
the event of this injunction not being complied with by the 
persons holding such offices, that the presbytery of the bounds 
serve him, in his character of parish minister, with a libel 
for the breach of .this statute, and proceed therein according 
to the rules of the church : provided that ministers of chapels 
of ease shall be subject, in all respects, to the provisions 
of this act, in the same manner as parochial ministers : and 
provided further, that the old and new towns of Aberdeen be 
held as forming one city, so far as respects the provisions of 
this act." 

252. Under this act, which only applies to cures not in the 
city or suburbs of the city where the university is situated, the 
possession of a chair is no ground for refusing to admit the 
presentee, but only lays an obligation on him to resign it 
within nine months after his induction. It has, however, been 
contended, that, independently altogether of this act, and on 
the general ground that a person holding a chair in a uni- 
versity is thereby incapacitated from duly performing the 
duties of his pastoral office, the presentee in such circum- 
stances should be rejected, and without reference to whether 
the cure be or be not within the city, or suburbs of the city» 
where the university is situated. In the late case of Prin- 
cipal M'Farlane, however, who was, at the same time, ap- 
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pointed principal of the University of Glasgow, and presented 
to the High Church of that city, the General Assembly, re- 
versing the judgment of the Synod of Glasgow and Ayr, de- 
termined that this circumstance created no disqualification.^ 

253. If there are no grounds of disqualification, and the 
presbytery be satisfied with the manner in which the presen- 
tee has passed his prescribed trials, he is required again to 
subscribe the formula set forth above, 155; the act of Assem- 
bly against simony is read to him,^ a day is fixed for serving 
his edict, and another at an interval of not less than ten days 
for ordaining and admitting him to be minister of the parish.^ 

254. " If," on the other hand, " the presbytery is dissatis- 
fied with the qualifications of the presentee, and rejects him 
on that account, the questions that are put to him, and the 
answers received from him in the course of his catechetic 
trials, and the remarks of the presbytery upon the discourses 
delivered by him as part of his trials, are taken down in wtI- 
ting, and the discourses themselves are laid on the table, and 
docqueted by the moderator, that in the event of an appeal, 
the whole may be transmitted to the superior court." * 

255. When the presbytery reject a presentee as unquali- 
fied, they order intimation to be made to the patron of the 
parish, by sending him an extract of their finding. ^ 

256. The judgment of the presbytery is of course subject 
to review by the synod, and that of the synod by the Gene- 
ral Assembly, who are in use to appoint a committee of their 
own number to examine the presentee, and on their report 
determine upon his qualifications.^ 

257. On the day appointed for ordination, the presbytery 

* 1 824) Sess. 5. In this case the synod were wrong in point of form in holding 
the objection as relevant to the question of sustaining the presentation. There is 
certainly no incapacity acknowledged by the municipal law in a professor to hold the 
civil benefice to which a cure of souls is attached. The presentation ought at all 
events to have been sustained as a legal title to the civil benefice, and it was only 
after that, when proceeding toward those steps having referencie to the pastoral office, 
to which alone the objection could apply, that the matter ought to have been taken 
up, as, for instance, creating a disqualification for being " called " to be pastor of the 
parish. 

* Act 8, 1759. See siqn-a, 179, 180. • Hill's Practice, p. 69. 

* Hill's Practice, 69, Walls, Sess. 6 and 7, 1766. * Ibid. p. 60. 
' Smith, Sess. 9, and ult. 1823; CampbeU, Sess. 8, and ult. 1830. 
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meet at the cburch of the vacant parish, and having had the 
service of the edict reported to them, direct proclamation to 
be made at the door of the church, that if any one has objec- 
tions to the life or doctrine of the presentee, the presbytery 
are ready to hear them. Any parishioner is then entitled to 
advance relevant objections without a formal libel, but if not 
instantly verified, they will be overruled. 

258. If no objections be made, or if they be overruled, 
public worship is commenced, and after a sermon has been 
preached, the presentee is called upon, in the face of the con- 
gregation, to answer the following questions, directed by act 
10, 1711, to be put to ministers at their ordination: — ^' 1. 
Do you believe the Scriptures of the Old and New Testa- 
ment to be the Word of God, and the only rule of faith and 
manners ? 2. Do you sincerely own and believe the whole 
doctrine contained in the Confession of Faith, approven by the 
general assemblies of this church, and ratified by law, in the 
year 1690, to be founded upon the Word of God; and do 
you acknowledge the same as the confession of your faith; 
and will you firmly and constantly adhere thereto, and, to the 
utmost of your power, assert, maintain, and defend the same, 
and the purity of worship as presently practised in this na- 
tional church, and asserted by act 15, Ass. 1707? 8. Do you 
disown all Popish, Arian, Socinian, Arminian, Bourignian, and 
other doctrines, tenets, and opinions whatsoever, contrary to, 
and inconsistent with the foresaid Confession of Faith ? 4. 
Are you persuaded that the Presbyterian government and dis- 
cipline of this church are founded upon the Word of God, and 
agreeable thereto ; and do you promise to submit to the said 
government and discipline, and to concur with the same, and 
never endeavour, directly or indirectly, the prejudice or sub- 
version thereof, but to the utmost of your power, in your 
station, to maintain, support, and defend the said discipline 
and presbyterian government, by kirk-sessions, presbyteries, 
provincial synods, and general assemblies, during all the 
days of your life ? 5. Do you promise to submit yourself will- 
ingly and humbly, in the spirit of meekness, unto the admo- 
nitions of the brethren of this presbytery ; and to be subject to 
them, and all other presbyteries and supejior judicatories of 
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this church, where God in his providence shall cast your lot ; 
and that, according to your power, you shall maintain the unity 
and peace of this church against error and schism, notwith- 
standing of whatever trouble or persecution may arise ; and 
that you will follow no divisive courses from the present esta- 
blished doctrine, worship, discipline, and government of this 
church ? 6. Are not zeal for the honour of God, love to Jesus 
Christ, and desire of saving souk, your great motives and chief 
inducements to enter into the function of the holy ministry, 
and not worldly designs and interest ? 7. Have you used any 
undue methods, either by yourself or others, in procuring 
this call ? 8. Do you engage, in the strength and grace of 
Jesus Christ, our lord and master, to rule well your own fa- 
mily, to live a holy and circumspect life, and faithfully, dili- 
gently, and cheerfully, to discharge all the parts of the minis- 
terial work to the edification of the body of Christ ? 9. Do 
you aceept of and close with the call to be pastor of this parish, 
and promise, through grace; to perform all the duties of a 
faithful minister of the gospel among this people ? " 

259. Having answered these questions satisfactorily, the 
presentee is then invested by the presbytery, by prayer and 
imposition of hands, with the full character of a minister of 
the gospel, and all the powers implied in that character. 

260. They then admit him to be minister of the parish, and 
this is declared by the presiding minister, who addresses an 
exhortation to him and to the people ; after which, public wor- 
ship is concluded, the proceedings of the presbytery are en- 
tered in their minutes, and the name of the newly ordained 
minister added to the roll of the presbytery. 

261. Where the presentee is the minister of another cure, 
the presbytery within whose bounds the vacant church is situa- 
ted, so soon as a call to him has been moderated in and concurred 
with, commission certain of their number to repair to the pres- 
bytery within which the presentee's cure lies, and lay before 
them the call, with the reasons for transportation, and request 
them to take the necessary steps for effecting his translation. 

262. This presbytery thereupon fix a day for determining on 
the reasons of transportation, and cite the presentee thereto 
apudactOy if present, or by letter, if absent, and further appoint 
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him to intimate from Lis own pulpit, that there is a call to him 
from another parish, and to summon such of his parishioners a; 
may wish to oppose his transportation, to attend the presbytery 
on the day appointed.^ 

263. If appearance is made for the parish to resist the trans- 
lation, they are entitled to be heard, and the presbytery have 
the power of judging whether they will allow it or not, subject, 
of course, to the review of the superior courts. 

264. In former times transportations were not always allowed, 
and during a period when there was an insufficiency of proba- 
tioners who understood the Gaelic language, to supply the High- 
land parishes, presbyteries were prohibited from transporting 
to the Lowlands ministers settled in the Highlands, without a 
particular allowance from the Assembly;' and it was provi- 
ded, that no such transportation should take place, except upon 
" great and weighty reasons, and for the evident good of 
the church;" and, in particular, that in Highland parishes, 
"wherein popery abounds, no minister shall be transported, 
nor any thing done leading thereto, but by the General As- 
sembly, except it be to another Highland parish, wherein, 
also, popery prevails." ' 

265. For a considerable period, transportations do not 
appear in practice to have been opposed or disallowed^ 

266. The presbytery having approved of the reasons of 
transportation, pronounce a sentence, loosing the presentee's 
connexion with ^is present flock, and declaring the 'jparish 
vacant by his removal, but only from the day on which he shall 
be admitted to his new charge, and notice of this sentence is 
immediately transmitted to the presbytery where the vacant 
parish lies, who thereupon proceed with the settlement. 

267. If both cures are within the same presbytery, they pro- 

1 Act, ScM. 11, 1642. Act 7, 1704. The provisioM of the latter of theie acts, 
which are those mentioned in the text, though originally intended merely for cases 
where excitement prevailed among the parishioners against the removal, is now 
generally acted upon in all cases, instead of the more formal mode of citation pre« 
viouMly required. 

» Acts, 1716. 

' Act 9, 1726. On the other hand, ministers settled in the Lowlands, having the 
Gaelic Unguage, were directed to be transported to the Highlands, whenever a call to 
any parish there was given them. Sess. II, August 5, 1642; Act 16, 1699. 

H 
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ceed at once to appoint intimation, and determine on the trans- 
lation, in the manner above detailed. 

268. A minister already settled is not subjected to the trials 
prescribed for a probationer. 

269. If the presbytery resolve to proceed with his settlement, 
they fix a day for his admission into the new charge, and order 
his edict to be served, as in the case of the probationer pre- 
sentee above mentioned. 

270. On that day, the proceedings are conducted as in the 
case of a probationer, with this distinction, that the act of or- 
dination is not repeated* The presentee is, however, again 
called upon to answer the questions above recited (supra, 258) 
in the face of the congregation ; and having renewed the pre- 
vious declarations ^nd engagements thereby required, he is 
received and admitted as minister of the parish. 

271. By the act of admission, the presentee becomes ipso 
facto a member of the presbytery and synod within whose 

bounds the parish lies ; he is invested with the full powers and 
privileges of pastor of that parish, and entitled to all the civil 
rights of the benefice. 

272. In all matters properly relating to the trial, ordination, 
and admission of presentees, the jurisdiction of the church courts 
is exclusive, and not subject to review or control by any civil 
authority whatsoever. 

273. As to the effect of their rejecting a presentee on grounds 
not legally competent to them, see infrq.^ 282, et seq. 
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CHAPTER VIII. 

OF THE JURISDICTION OF THE CIVIL AND CHURCH COURTS. 

274. As, on the one hand, the fitness of the presentee for the 
pastoral office is solely in the judgment of the church courts 
without control; so, on the other hand, the validity of the 
presentation, which is his only title to the temporal emolu* 
ments constituting the benefice, is subject to the cognisance 
of the civil courts alone ; and the Court of Session, as supreme 
civil court, has the primary and exclusive jurisdiction in this 
matter, subject, of course, to appeal to the House of Lords. 

275. This power of the supreme civil court extends equally 
to the case of competing presentations by opposing parties 
of a collective body, in whom the patronage may be vested, 
whether heritors having acquired right under the act 1690, or 
others, as to the case of private patrons competing.^ 

276. As, however, the presbytery have a material interest 
that a presentee, whose presentation is invalid, should not be 
admitted to the pastoral office, they are entitled, although no 
competing party claiming a right to present should appear, to 
form a judgment on the validity of the presentation, so as to 
regulate their own conduct, in regard to whether they vnll or 
vnll not proceed with the settlement of the presentee. Their 
judgment on this point will not, of course, conclusively deter-^ 
mine the question, and must yield to the decision of the only 
competent tribunal, the supreme civil court; biit still they are 
entitled to form a judgment on it, with a view to regulate their 
procedure in that matter wherein they have jurisdiction. 

277. Accordingly, when a presentation is laid before a pres- 



* Snodgrass v. Logan, June 16, 1772 (M. 7374 and 9937.) Dunlop y. Muir, 
Dec. 9, 1791 (M. 7470.) See also Campbell v. Stirling, March 4, 1813 (F. 0.) 
Brown y. Johnstone, June 9, 1830 (8 S. & D. 899.) 
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bytery, the first step on their part is to determine whether 
it is such as to warrant their proceeding with the settlement, 
or, as it is commonly expressed, whether they will sustain or 
reject the presentation. 

278. If there are competing presentations by different pa- 
trons, or if they consider themselves entitled to present jure 
devolutoj and their claim be disputed by the patron, their pro- 
per course, which has been repeatedly sanctioned by judgments 
of the General Assembly, is to delay proceeding with the 
settlement till the question of civil right shall be settled by 
a court of law. , As, however, they cannot compel patrons to 
institute a process for determining their rights, it would seem 
reasonable that, if after a sufficient delay to enable them to 
take the necessary steps in a civil court, no procee^gs have 
been adopted, the presbytery should exercise their own judg- 
ment in sustaining the presentation which appears to them 
entitled to a preference, and proceed with the settlement of 
the presentee, which may again be superseded, should the pa- 
tron, whose presentation has been rejected, institute a process 
before the presentee shall have been inducted* 

279. Where there is only one presentation, and no objection 
to the right of the grantor of it to the patronage of the church, 
the points to be attended to are its regularity in point of form ; 
whether, if the presentation be by a commissioner, he be pro- 
perly authorized, — whether the patron have taken the oaths 
required by law, and, if a suspect Papist, purged himself of Po- 
pery, of which evidence should be laid before the presbytery, 
— and whether the presentee be qualified in terms of law. 

280. The qualifications of a presentee to warrant a presenta- 
tion being sustained, are not those which form the subject of 
his subsequent examinations and trials, but certain requisites 
to constitute an ex facie qualification, as to which, see supra, 
chap. 5. 

281. Although a presbytery should erroneously reject a 
valid presentation, or refuse to settle a presentee on grounds 
not cognisable by them, as entrusted with his examination and 
admission to the spiritual office, they cannot be compelled to 
settle him by civil diligence, which it was competent for the 
patron, by the act 1612, c. 1, to have employed against a 
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bishop who refused to collate a qualified minister presented by 
him. 

282. If the presbytery form an erroneous judgment in sus- 
taining the validity of a presentation where there is a compe- 
tition, and settle a presentee under a presentation irregular or 
informal, or from a party who is not truly patron, or if they settle 
a minister on their own presentation, tanquamjure devolutoj 
under circumstances in which thejiis devolutum has not legally 
taken place, their proceedings will no doubt confer on him the 
spiritual office of pastor of the congregation, but the question 
then arises, whether they thereby give him any right to the 
benefice. 

283. By the act 1612, c. 1, patrons, besides being allowed 
to use diligence against the bishop, were also authorized to re- 
tain the fruits of the benefice in the case supposed ; and by 
the act 1592, c. 117, the same privilege was given them, but 
in reference only to benefices rendered vacant by deprivation 
of the incumbents, and in the case of refusal to receive a pre- 
sentee already admitted to the ministerial function. 

284. Independently of that statute, however, and at common 
law, the patron had always a right to administer the fruits of a 
benefice while it remained vacant, and the same right has been 
acknowledged to belong to them in regard to the stipend of 
our stipendiary cures. This privilege has now been taken 
away by the 54 Geo. III. c. 169, but all vacant stipends have 
been thereby appropriated to the ministers* widows' fund, 
which would be entitled to all stipends whereof the patron 
would formerly have had the administration. 

285. Now, no person admitted to the mere pastoral office in 
a parish, without some title to the benefice, can be entitled to 
the fruits thereof; and consequently, if a presbytery, after re- 
jecting a valid presentation, were, pending the measures taken 
by the patron to have it declared effectual in the civil courts, 
to proceed to admit another presentee, or to settle a. minister 
themselves, tanquam jure devolutoj such proceedings on their 
part would, so far as the civil right was concerned, be void, and 
the benefice consequently would continue vacant, so that the 
party admitted by them as minister, although he would pos- 
sess the pastoral office of minister of the congregation within 
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the parish, would have no right to the benefice, and could 
not levy the fruits, nor enforce the payment of his stipend, 
apart altogether from any direct operation of the act 1592, c. 
117, authorizing the patron to retain them. 

286. Accordingly, in conformity with these views, a train of 
decisions have been pronounced, holding that when a presby- 
tery reject a presentation, and, pending proceedings in tibe civil 
courts for determining its validity, settle another minister, 
whether jure devolutoj or on the presentation of a different 
patron, the minister so settled has not right to dr&w the fruits 
of the benefiee.^ 

287. If there be no competing presentation, and the minister 
be allowed to be inducted, his right as minister of the parish 
will thereafter be unchallengeable, although the title of the 
patron who presented him should subsequently be set aside, 
6r although other objections may subsist, which, if taken in 
due time, might have created an effectual bar.^ 

288. In the case, however, of a presentee settled in the face 
of a competition, he, as already mentioned, acquires thereby 
no right to the benefice ; but it was considered a question of 
some difficulty, whether, pending the discussion, and before the 
invalidity of his presentation was decided, he might not be 
entitled to draw the fruits of the benefice without being liable 
in repetition. 

289* It was in one case found, that a minister admitted on a 
presentation by a patron, whose right was afterwards chal- 
lenged, was entitled to possession of his benefice, and to draw 
the stipend " without prejudice to the right of either party, 
after the same shall be established and cleared by decreets."^ 
The Court did not determine what might be the effect in the 
event of the party who claimed the patronage succeeding in 
his declarator ; but from what is stated in the report, it appears 
that they did not consider, that in any event the minister could 
be compelled to repeat the stipend drawn by him, before the 

1 Moncreiff v. Maxton, Feb. 15, 1785 (M. 9909.) Cochran v. Stoddart, Jone 
26,1751 (M. 9951.) Lady Forbes v. M'Wmiam, Feb. 1762 (M. 9931.) Dick 
V. Canmcbael, as reversed, Marcb 2, 1 753 (M. 9954. ) 

' See Lord MoncreifiTs note in Luke v. Hunter, supra, 90, note *, 
« Ogilvie r. Heritors of Kirriemuir, June 25, 1716 (M. 9949.) 
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question of right should be determined — " And the Lords 
did not judge what might be the effect in case the Earl of 
Panmuii^s right might be found to be preferable, in the event ; 
whether the pursuer's right to the benefice should cease from 
that time, or if the Earl's right should only take effect after the 
pursuer's decease or transportation." The idea appears not to 
have occurred here that he was not entitled to the fruits pend- 
ing the discussion. But it seems doubtful whether a compe- 
ting presentation had been duly lodged within the six months. 

290. In a subsequent case, where a presbytery had disregarded 
a presentation, and settled a minister as entitled to present 

jure devolutoj notwithstanding proceedings by the patron in the 
civil court to have his right declared, it was determined, that 
the minister so settled had not right to the stipend.^ And in 
another, where the presbytery had sustained one of two com- 
peting presentations, pending the litigation in the civil courts 
between the patrons, and the presentation rejected was ultimate- 
ly found to be that which ought to have been sustained, a simi- 
lar judgment was pronounced by the House of Lords, reversing 
that of the Court of Session;^ and that precedent has since 
been followed.^ 

291. The competition, in these cases, was with the patron 
claiming the right to administer the vacant stipend. By the 
54 Geo. III. c. 169, all vacant stipends now belong to the 
widows' fund of the clergy, which would probably be held 
entitled to it in the circumstances above adverted to. No case 
on the point, however, seems to have occurred. 

292. It is a question of some difficulty and importance, 
whether, if the church courts should resolve to proceed with 
the settlement of a presentee, notwithstanding a dispute as to 
the right of the party by whom the presentation had been 
granted, or the validity of the presentation, their proceedings 
can be stayed and interdicted by the civil courts, as to which, 
see infra, 296. 

293. While the determination of all matters regarding the 
presentation is thus vested exclusively in the supreme civil 

* Cocliranv. Stoddart, Jane 26, 1751 (M. 9951.) 

» Dick ». Carmicliael, Feb. 29, 1752 (M. 9954.) 

» Lady Forbes v, M*William, February 1762 (M. 9931.) 
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court, the determination of the qualifications of the presentee 
rests as exclusively with the church courts, the judgments of 
the inferior courts being subject to the review of those superior 
to them, and the decision of the General Assembly being final 
and conclusive without control. 

294. In so far as regards the literary attainments, the moral 
character, and the doctrines of the presentee, and the course 
of education which shall be deemed requisite, there can be no 
doubt that these all enter into the question of qualification, 
which it is the sole province of the church courts to determine. 

295. There are other matters again, having respect, not so 
much to the general qualifications of the presentee for the pas- 
toral office, as to his qualifications for exercising it with refer- 
ence to the particular parish to which he has been presented, 
as, for instance, the knowledge of Gaelic possessed by a pre- 
sentee to a parish where that language is spoken, which are 
also generally acknowledged to fall within the proper province 
of the church courts. 

296. Questions, however, have arisen as to how far it is com- 
petent for the church courts to reject a presentee on the ground 
that he is not acceptable to the congregation. I have, in an- 
other chapter, stated the arguments maintained on difierent 
sides with reference to this, (supra, 225, et seq.) and do not 
purpose here to enter into it, but shall merely observe, that the 
consequence of the church courts rejecting a presentee on any 
such grounds, if the civil courts shall hold them to be beyond 
their province, would be exactly the same as when a presby- 
tery improperly reject a legally valid presentation, and settle 
another minister, pending proceedings in the civil courts as 
to its validity. 

297. To this I have sufficiently adverted above (282, et seq.), 
and it only remains to consider a question there alluded to, and 
reserved, whether, when a presbytery thus reject a valid pre- 
sentation pending the discussion in the civil courts, or re- 
ject a priesentee on grounds which the civil courts shall hold 
to be incompetent to them, these courts can interpose, and in- 
terdict the presbytery from proceeding with the settlement of 
any other minister. The same rule will apply to both cases, 
and the question is attended with considerable difficulty. 
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298. It was long ago determined, that it is incompetent to 
remove a question of settlement by advocation, from tbe church 
courts to the civil courts,^ the latter being utterly incompetent 
themselves to entertain or determine on the admission of a 
minister, which is a matter, in its own nature, of purely eccle- 
siastical concern, though, when lawfully completed, giving 
rise to certain civil rights. But it does not necessarily follow, 
that because the civil courts have themselves no jurisdiction 
in the subject-matter depending before another court, they may 
not have power to interdict the competent court from proceed- 
ing therein. 

299. Thus it has been determined by the House of Lords,^ 
that the Court of Session have no jurisdiction ^nma instantiaj 
or by review, in the matter of the admission and deposition of 
schoolmasters, which is competent to the church courts alone; 
yet in two late cases,^ (one of them affirmed in the House of 
Lords,) the Court of Session was held entitled to set aside the 
proceedings of presbyteries in such matters, in respect of their 
deviation from a statute regulating their proceedings, and thus 
to enforce the ordinances of the supreme civil power. A fir" 
tiorif may the Court interdict proceedings in violation of the 
statute, while only in cursu ; and accordingly, in a subsequent 
case, they did interdict a presbytery from proceeding with the 
admission of a schoolmaster, till they should determine whether 
the provisions of the statute had not been violated in regard 
to his appointment.^ 

300. In the case of the admission of a minister, the title to the 
temporality, (meaning thereby the whole patrimonial rights,) 
is a question of purely civil cognizance, the admission to the 
spiritual office of purely ecclesiastical cognizance. But in ac- 
cepting the sanction of the civil power, and the endowment 
thereby provided for those who should be admitted to the spi- 
ritual office, the church, in terms of the condition on which 
I must here assume this sanction and endowment were con- 

» Cochrane, November 19, 1748 (M. 9909.) 

» M*Cullocli u. AUan, November 26, 1793 (M. 7471.) 

* Robs v. Findlater, Marcb 2, 1826 (4 S. & D. 514.) Brown r. Heritors of 
Kilberry, February 1, 1825 (S S. & D. 480;) and in House of Lords, June 12, 
1829 (3W. & S. 441.) 

« Matheson v. Dunsmure, December 16, 1829 (8 S. & D. 252.) 



122 JURISDICTION OF THE CHAP, VIII. 

ferred, became bound to admit the qualified presentees of pa- 
trons. The church thus submitted to an obligation, civil in 
respect of its being contracted towards die civil power, and 
established by merely civil ordinances. This civil obligation, 
then, may be by the civil power prevented from being violated ; 
and there seems nothing, therefore, to prevent the supreme 
civil court from interdicting the proceedings of presbyteries 
in violation of it, as to the admission of ministers, any more 
than from interdicting, or even rescinding, qujoad civilem effec- 
turn, their proceedings, in regard to the admission or deposi- 
tion of schoolmasters, which has been found competent 

301. Further, there is a civil interest which may be affected 
by the proceedings of the presbytery ; for although they cannot, 
in the face of a competition, confer on a person, not duly pre- 
sented, any right to the fruits of the benefice, admission by 
them is essential to enable the true presentee to obtain pos- 
session thereof; and if they proceed to fill up the pastoral of- 
fice of a parish, they place a bar to his attaining the enjoyment 
of the benefice, so long as the other party retains the pastoral 
office, during which period the benefice must remain vacant, 
and its fruits be disposed of accordingly ; and the Court have 
found a less material civil interest than this, sufficient to war- 
rant their interference with the proceedings of a church court^ 

302. It may no doubt be said that the church courts, in pro- 
ceeding to the admission of a minister not presented by the 
lawful patron, do not pretend to confer on him any civil right, 
but merely a spiritual office, which, as a church court, it is com- 
petent for them to do, without reference to any temporal rights 
or power whatever; and (apart from the consideration that they 
are thereby excluding the civil right of another) this might be 
true, were the church entirely unfettered by obligations come 
under by herself. But the object of the state, in creating an 
established church, was to conjoin the patrimonial rights of the 
benefice to the spiritual rights of the pastoral charge, and esta- 
blish one office which should combine the two classes of rights 
in the same person ; and to secure this and, at the same time 
preserve the former rights of patrons, it is held to have been 
made a condition of the endowment, that the church should 

» Rutherford v. Presbytery of Kirkaldy, NoTcmber 17, 1785 (M. 7469.) 
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receive and admit the qualified presentees of lawful patrons ; 
while, on the other hand, the church, by accepting the endow- 
ment so regulated, became a party to the object for which it 
was intended, and bound herself to fulfil the condition whereby 
this was to be effected. 

303. Nor will it do to maintain that it was unlawful for the 
civil power to prescribe such a condition, whereby to fetter 
church courts in the exercise of their spiritual jurisdiction, be- 
cause, 1. The church have submitted thereto, by accepting the 
benefits tendered by the state on that condition, while, had 
they deemed the condition unlawful, they had it in their power 
to have rejected the benefits therewith clogged; and, 2. A 
civil court cannot listen to any objection on the supposed un- 
lawfulness of any enactment of the legislature, as their only 
province is to obey and to enforce it. 

304. So far, therefore, as regards the rejection of presen- 
tees on erroneous views as to the validity of the presentation 
and pending discussion thereof in the civil courts, or on grounds 
which these courts do not hold to be within the proper pro- 
vince of the church courts, as to the examination and admission 
of ministers, there are strong reasons for maintaining that the 
civil courts might interdict the church courts from settling any 
other presentee. 

305. Different opinions, however, seem to have been enter- 
tained by the Court on this subject at different times. In the 
case of HsLj v, the Presbytery of Dunse,^ the Court refused to 
interdict the presbytery from settling another person than the 
presentee of the patron, who was pursuing a declarator of his 
right, " because that was interfering with the power of ordina- 
tion, or the internal policy of the church, with which the Lords 
thought they had nothing to do." But, in a late case, the Court 
sustained the competency of a suspension and interdict against 
a presbytery's proceeding in a settlement, though on the merits 
they refused to grant the interdict ; * and this view of their 
powers is confirmed by the subsequent cases regarding school- 
masters adverted to above.^ 

» February 26, 1749 (6 Brown's Supp. 768.) 

•Baillie ». Morrison, February 28, 1822 (1 S. & D. 404, & F. C.) 

' Cases mentioned supra, 298. 
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No. I. Act 1567, c. 6. 

Anent the Trew and Haly Kirk, and them that ar declared not to 
be of the samin. 

[As corrected and re-enacted by Act 1579, c. 68.] 

Our Soveraine Lord, with advice of his Three Estaites, and haill 
bodie of this present Parliament, hes declared and dedans the Minis- 
ters of the blissed Evangel of Jesus Christ, quhome God in his mercie 
hes now raised up amang us, or heirafter sail raise, agreeing with them 
that now lives, in doctrine and administration of sacraments, and the 
peopil of the realme that professis Christ, as he is now offered in his 
Evangel, and dois communicate with the halie Sacraments (as in the 
reformed Kirks of this realme ar publicklie administrate,) according 
to the confession of the faith, to be the trew and halie kirk of Jesus 
Christ, within this realme, and decernis and declaris, that all and 
sindrie, quha outher gainsayis the word of the Evangel, received and 
appreved ; as the heads of the confession of the faith, professed in 
Parliament of befoir, in the zeir of God, 1560 zeirs : As alswa speci- 
fied and registrate in the actes of Parliament, maid in the first zeir of 
his Heinesse reigne, mair particularlie dois expresse, ratified alswa and 
appreved in this present Parliament. Or that refusis the participation 
of the halie sacraments, as they ar now ministrat, to be na members 
of the said kirk, within this realme, and trew religion, now presently 
professed, sa lang as they keip themselves sa divided from the societie 
of Christ's body. 



No. II. Act 1567, c. 7. 
Admission of Ministers : Of Laick Patronages. 
Item, It is statute and ordained by our Soveraine Lord, with ad- 
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vise of his dearest Regent, and three estaites of this present Parlia- 
ment, that the examination and admission of Ministers, within this 
realme, be only in the power of the kirk now openlie and publickly 
professed within the samin. The presentation of laick patronages 
alwaies reserved to the just and auncient patrones. And that the 
patroun present ane qualified persoun, within six monethes (after it 
may cum to his knowledge, of the decease of him quha bruiked the 
benefice of before) to the superintendent of thay partis quhair the 
benefice lyes, or uthers havand commission of the kirk to that effect ; 
utherwaies the kirk to have power to dispone the samin to ane quali- 
fyed person for that time. 

Providing, that in caice the patron present ane person qualified to 
his understanding, and failzing of ane, ane uther withip the said six 
moneths, and the said superintendent, or commissioner of the kirk, 
refuses to receive and admit the person presented be the patron, as 
said is : It sail be lesum to the patron to appeale to the superintend- 
ent and ministers of that province quhair the benefice lyis, and desire 
the person presented to be admitted, quhilk gif they refuse, to appeale 
to the General Assemblie of the haill realme, be quhome the cause 
beand decyded, sail take end as they deceme and declair. 



No. III. Act 1592, c. 116. 

Ratification of the liberty of the trew Kirk ; Of General and Synodal 
Assemblies ; Of Presbyteries ; Of Discipline ; All lawes of Idola- 
trie ar abrogate ; Of presentation to Benefices. 

Our Soveraine Lord and Estaitis of this present Pai*liament, fol- 
lowing the lovabil and gude exemple of their predecessours : Hes 
ratified and appreeved, and be the tenour of this present act, ratifies 
and apprevis all liberties, priviledges, immunities, and freedoms quhat- 
sumever, given and granted be his Hienesse, his Regentes in his 
name, or onie of his predecessours, to the trew and halie kirk, pre- 
sently established within this realme ; and declared in the first Act 
of his Hienesse Parliament, the twentie day of October, the zeir of 
God, ane thousand, five hundreth, three-scoir ninetene zeires ; and 
all and whatsumever Acts of Parliament, and statutes maid of before 
be his Hienesse and his Regentes anent the libertie and freedom of 
the said kirk, and specially the first Act of the Parliament halden at 
Edinburgh^ the twentie foure day of October, the zeir of God, ane 
thousand, five hundreth, fourscore ane zeires> with the haill particular 
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acts there mentioned, quhilk sail be als sufficient as gif the samin 
ufere here expressed. And all uther acts of Parliament maid sensine, 
in favour of the trew kirk, and siklike, ratifies and appreives the 
General Assemblies appointed be the said kirk, and declares that it 
sail be lauchfull to the kirk and ministers every zeir at the least, and 
oftener pro re nata as occasion and necessity sail require, to hald and 
keepe Generall Assemblies, providing that the Kings Majesty, or his 
commissioners with them to be appoynted be his hienesse, be present 
at ilk Generall Assemblie, before the dissolving thereof, nominate 
and appoynt time and place quhen and quhair the nixt Generall As- 
semblie sail be halden ; and in case naither his majesty nor his said 
commissioners beis present for the time in that town, quhair the said 
Generall Assemblie beis halden, then and in that case, it sail be lesum 
to the said Generall Assemblie be themselves to nominate and ap- 
poynt time and place quhair the nixt General Assemblie of the kirk 
sail be keiped and halden, as they have bene in use to do in thirtimes 
by past. And als ratifies and apprevis the synodicall and provinciall 
assemblies, to be halden be the said kirk and ministers, twise ilk zeir, 
as they have bene, and ar presently in use to do, within every pro- 
vince of this realme ; and ratifies and apprevis the presbyteries and 
particular sessiones, appoynted be the said kirk, with the haill juris- 
diction and dicipline of the same kirk aggried upon be his majesty in 
conference had be his hienesse, with certain of the ministers con- 
veened to that effect : of the quhilkes articles the tenour foUowes. 
Maters to be entreated in provincial assemblies : Thir assemblies ar 
constitute for weichtie maters necessar to be entreated be mutual 
consent and assistance of brethren within the province, as neede re- 
quiris. This assemblie hes power to handle, ordour, and redresse, all 
things omitted or done amisse in the particular assemblies. It hes 
power to depose the office-bearers of that province, for gude and just 
cause, deserving deprivation : And generally, thir assemblies hes the 
haill power of the particular eldershippes, quhairof they are collected. 
Maters to be entreated in the presbyteries : The power of the pres- 
byteries is to give diligent laboures in the boundes committed to their 
charge. That the kirks be keeped in gude ordour ; to enquire dili- 
gently of naughty and ungodly persons ; and to travel to bring them 
in the way againe be admonition, or threatning of Gods judgements, 
or be correction ; it appertaines to the elderschippe, to take heede that 
the word of God be purely preached within their boundis ; the sacra- 
ments richtely ministered, the discipline enterteined, and ecclesiasti- 
cal guddes uncorruptly distributed. It belangis to this kinde of as- 
semblies to cause the ordinancies maid be the assemblies, provincialles, 
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nationals, and generals, to be keeped and put in execution, to make 
constitutions quhilk concemis toprepon in the kirk for decent ordour, 
in the particular kirk quhair they governe, providing that they alter 
na rules maid be the provinfcial or general assemblies ; and that they 
make the provincial assemblies, foresaids, privy of the rules that 
they sail make, and to abolish constitutiones tending to the hurt of 
the same. It hes power to excommunicate the obstinate, formal 
process being led, and dew interval of time observed. Anent 
particular kirks, gif they be lauchfully ruled, be sufficient minis- 
try and session. They have power and jurisdiction in their awin 
congregations, in maters ecclesiastical. And decemis and de- 
clairis the saids assemblies, presbyteries, and sessiones, jurisdiction and 
discipline thereof foresaid, to be in all times cumming maist just, 
gude, and godly in theselfe, notwithstanding of quhat-sumever statute, 
actes, canone, civil], or municipal lawes made in the contrare. To 
the quhilkes and every ane of them, thir presentes sail make express 
derogation : And because there are divers Acts of Parliament, maid 
in favour of the Papistical Kirke, tending to the prejudice of the 
liberty of the trew kirk of God, presently professed within this realme, 
jurisdiction and discipline thereof; quhilk stands zit in the buikes of 
the Actes of Parliament, nocht abrogated nor annulled : Therefore 
hes hienesse and estaites foresaids hes abrogated, cassed, and annulled, 
and be the tenour hereof, abrogatis, cassis, and annullis all Actes of 
Parliament made be ony of his hienesse predecessors for maintenance 
of superstition and idolatry, with all and quhat-sumever acts, lawes, 
and statutes, maid at ony time before the day and dait hereof, against 
the liberty of the trew kirk, jurisdiction and discipline thereof, as the 
same is used and exercised within this realme. 

And in speciall, that part of the Act of Parliament halden at Strivi^ 
ling the fourth day of November ^ the zeir of God, ane thousand, four 
hundredth, fourty three zeires, commaunding obedience to be given to 
Eugenitbs the Paipe for the time : the acte made be King James the 

Thirds in his Parliament, halden at JEdinburgh, the twenty fourth 
day of February the zeir of God, ane thousand, four hundredth, four- 
scor zeires. And all utheris actes quhairby the Paipis authority is 
established. The act of King James the Third, in his Parliament 
halden at Edinburgh, the twenty day of November, the zeir of God, 
ane thousand, four hundredth, three scor nine zeires, anent the Sat- 
terday, and uther vigiles to be halie dayes, from Evensang to Even- 
sang. 

. Item, that part of tlie act maid be the Queene Regent, in the Par- 
liament halden at Edinburgh, the first day of Februar, the zeir of 
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God, ane thousand, five hundredth, fifty-ane zeirs, giving special 
licence for holding Pasche and Zule. Item, The Kingis Majesty, and 
estaitis foresaidis, dedans that the 129 acte of the Parliament, halden 
at Edinburgh^ the xxij day of Maij, the zeir of God, ane thousand, 
fire hundredth, fourscoir four zeires, sail naways be prejudiciall, nor 
derogate ony thing to the privilege that God hes given to the spiri- 
tual office bearers in the kirk, concerning heads of religion, maters 
of heresie, excommunication, collation or deprivation of ministers, 
or ony sik like essential censours, specially grounded, and havand 
warrand of the Word of God. Item, Our Soveraine Lord, and es- 
taitis of Parliament foresaidis, abrogatis, cassis, and annullis, the act 
of the same Parliament, halden at Edinburgh^ the said zeir, ane 
thousand, five hundredth, fourscoir four zeires, granting commission 
to Bishoppes, and utheris judges constitute in ecclesiasticall causes, to 
receive his hienesse presentations to benefices, to give collation there- 
upon ; and to put ordour in all causes ecclesiasticall, quhilk his Ma- 
jesty and estaitis foresaidis, declaris to be expired in the selfe, and to 
be null in time cuming, and of nane availl, force, nor effect. And, 
therefore, ordains all presentations to benefices to be directed to the 
particular presbyteries in all time cumming ; with full power to give 
collation thereupon ; and to put ordour to all maters and causes ec- 
clesiastical within their boundes, according to the discipline of the 
kirk, providing the foresaid presbyteries be bound and astricted to 
receive and admit quhat-sumever qualified minister, presented be his 
Majesty or laick patrones. 



No. IV. Act 1592, c. 117. 

Vnqualified persones being deprived, the Benefice vaikis, and the 
Patron not presentand, the richt of presentation pertains to the 
Presbytery, but prejudice of the tackes, set be the person deprived. 

Our Soveraine Lord, considering the great abuses quhilkes ar laitly 
croppen in the kirk, throw the misbehaviour of sik persones as ar 
provided to ecclesiastical functions, sik as parsonages and vicarages, 
within ony parochin, and thereafter neglecting their charge, ather 
leave their cure, or els committis sik crimes, faultes, or enormities, 
that they ar found worthy of the sentence of deprivation, ather before 
their own presby terie, or else before the synodal, or generall assemblies. 
Quhilk sentence is the lesse regarded be them, because, albeit they be 

I 
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deprived of their fuDction and cure within the kirk : zit they thinke 
they may bruike lawfully the profites and rentes of their saids benefices 
enduring their life-rentes ; notwithstanding the said sentence of depri- 
vation. Therefore, our Soveraine Lord, with advise of the staitis of 
this present Parliament, declairis, that all and quhatsumever sentences 
of deprivation, ather pronounced already, or that happenis to be pro- 
nounced hereafter, be ony presbyterie, synodall, or generall assemblies, 
against ony parson or vicar, within their jurisdiction, provided sen his 
hienesse coronation ; all parsones, provided to parsonages and vicar- 
ages, quha hes voit in Parliament, secreit councell, and session, or 
provided thereto of auld, before the Kingis Coronation, (And Maister 
George Young, Arch-dean of Saint Andrewes, being specially 
excepted,) is, and sail be repute in all judgementes, ane just cause to 
seclude the person before provided, and then deprived from all profites, 
commodities, rentes, and dewties of the said parsonage and vicarag^e, 
or benefice of cure ; and that ather by way of action, exception, or 
reply ; and that the said sentence of deprivation, sail be ane sufficient 
cause to make the said benefice to vaik thereby. And the said sentence 
being extracted, and presented to the patron, the said patrone sail be 
bound to present ane qualified person of new to the kirk, within the 
space of sex moneths thereafter. And gif he failzie to do the same, 
the said patrone sail tine the right of presentation for that time alan- 
erly : And the richt of presentation to be devolved in the handes of 
the presbytery within the quhilk the benefice lies ; to the effect that 
they may dispone the same, and give collation thereof to sik an qua- 
lified person as they sail think expedient. Provided alwayes, in case 
the presb3rtery refuses to admit ony qualified minister, presented to 
them be the patrone : It sail be lauchfull to the patrone to reteine 
the haill fruites of the said benefice in his awin handes. And furder, his 
hienesse and estaites foresaides, declairis, that the deprivation already 
pronounced, or to be pronounced be ony presbyterie, synodall, or ge- 
nerall assemblies, against ony of the parsones or vicars foresaid, sail 
na-wayes hurt, or be prejudiciall to ony tackes, lawfully set be that 
person deprived before his deprivation, to quhatsumever persons. 



No. V. Act 1690, c. 6. 

Act Ratifying the Confession of Faith, and Settling Presbyterian 

Church Government. 

Our Sovereign Lord and Lady, the King and Queen's Majesties^ 
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and three Estates of Parliament, conceiying* it to be their bound 
duty, after the great deliverance that God hath lately wrought for 
this church and kingdom, in the first place to settle and secure therein 
the true Protestant religion, according to the truth of God's Word, as 
it hath of a long time been professed within this land : As also the 
government of Christ's Church within this nation, agreeable to the 
Word of God, and most conducive to the advancement of true piety 
and godliness, and the estabhshing of peace and tranquillity within 
this realm : And that by an article of the claim of right, it is declared, 
That prelacy, and the superiority of any office in the church above 
presbyters, is, and hath been a great and unsupportable grievance and 
trouble to this nation, and contrary to the inclinations of the generality 
of the people ever since the Reformation, they having reformed from 
popery by presbyters, and therefore ought to be abolished : Likeas, 
by an act of the last Session of this Parliament, prelacy is abolished ; 
Therefore their Majesties, with advice and consent of the said three 
estates, do hereby revive, ratifie, and perpetually confirm, all laws, 
statutes, and acts of Parliament made against popery and papists, and 
for the maintenance and preservation of the true reformed Protestant 
religion, and for the true Church of Christ within this kingdom, in 
so far as they confirm the same, or are made in favours thereof. Likeas, 
they, by these presents, ratifie and establish the Confession of Faith, 
now read in their presence, and voted and approven by them as the 
publick and avowed confession of this Church, containing the sum 
and substance of the doctrine of the Reformed Churches ; (which 
Confession of Faith is subjoyned to this present act.) As also 
they do establish, ratifie, and confirm the Presbyterian Church 
government and discipline ; that is to say, the government of 
the Church by kirk sessions, presbyteries, provincial synods, and 
general assemblies, ratified and established by the 1 14 act Ja. 6, ParL 
12, anno 1592, mtiivX^A^RaiiJlcation of the Liberty of the True Kirh, 
^rc, and thereafter received by the general consent of this nation to 
be the only government of Christ's Church within this kingdom ; re- 
viving, renewing, and confirming the foresaid act of Parliament, iin 
the whole heads thereof, except that part of it relating to patronages, 
which is hereafter to be taken into consideration : And rescinding, 
Annulling, and making void the acts of Parliament following, viz. : — 
»cX anent Restitution of Bishops, Ja. 6, Pari. 18, cap. 2 ; act rectir 
fying the acts of the Assembly, 1610, Ja. 6, Pari. 21, cap^ 1 ; act 
Anent the election of Archbishops and Bishops, Ja. 6, Pari. 22, cap^ 
1 ; act intituled. Ratification of the Five Articles of the General As*- 
«embly at Perth, Ja. 6, Pari. 23, cap. 1 ; act intituled, For the Restir 
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tution and Re-establishment of the ancient government of the Church 
by Archbishops and Bishops, Ch. 2, Pari. 1, Sess. 2, act 1 ; anent 
the constitution of a National Synod, Ch. 2, Pari. 1, Sess. 3, act 5 ; 
act against such as refuse to depone against delinquents, Ch. 2, Pari. 

2, Sess. 2, act 2 ; act intituled,^ Act acknowledging and asserting the 
right of succession to the Imperial Crown of Scotland, Ch. 2, Pari. 

3, act 2 ; act intituled, Act anent religion and the test, Ch. 2, Pari. 
3, act 6 ; with all other acts, laws, statutes, ordinances, and procla- 
mations, and that in so far allanerly as the said acts, and others gene- 
rally and particularly above mentioned, are contrary or prejudicial to, 
inconsistent with, or derogatory from the Protestant religion and 
Presbyterian government now established ; and allowing and decla- 
ring that the Church government be established in the hands of, and 
exercised by, these Presbyterian ministers who were outed since the 
first of January, 1661, for non-conformity to prelacy, or not comply- 
ing with the courses of the times ; and are now restored by the late 
act of Parliament, and such ministers and elders only as they have 
admitted, received, or shall hereafter admit or receive : And also that 
all the said Presbyterian ministers have, and shall have, right to the 
maintenance, rights, and other privileges by law provided, to the mi- 
nisters of Christ *8 Church within this kingdom, as they are, or shall be, 
legally admitted to particular churches. Likeas, in pursuance of the 
premises, their Majesties do hereby appoint the first meeting of the 
General Assembly of this Church, as above established, to be at Edin- 
burgh, the third Thursday of October next to come, in this instant 
year 1690. And because many conform ministers either have de- 
serted, or were removed from preaching in their churches, preceding 
the thirteenth day of April, 1689, and others were deprived for not 
giving obedience to the act of the Estates made in the said thirteenth 
of April, 1689, intituled, Proclamation against the owning of the late 
King James, and appointing publick prayers for King William and 
Queen Mary: Therefore their Majesties, with advice and consent 
foresaid, do hereby declare all the churches, either deserted, or from 
which the conform ministers were removed or deprived as said is, to 
be vacant ; and that the Presbyterian ministers exercising their mi- 
nistry within any of these parishes, (or where the last incumbent is 
dead,) by the desire or consent of the parish, shall continue their pos- 
session, and have right to the benefices and stipends, according to 
their entry in the year 1689 ; and in time coming, ay, and while the 
Church, as now established, take further course therewith. And to the 
effect the disorders that have happened, in this church may be re- 
dressed : their Majesties, with advice and consent foresaid, do hereby 
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allow the general meeting, and representatives of the foresaid Pres- 
byterian ministers and elders, in whose hands the exercise of the 
Church government is established, either by themselves, or by such 
ministers and elders as shall be appointed and authorized visitors by 
them, according to the custom and practice of Presbyterian govern- 
ment throughout the whole kingdom, and several parts thereof, to try 
and purge out all insufficient, negligent, scandalous, and erroneous 
ministers, by due course of ecclesiastical process and censures ; and 
likeways for redressing all other Church disorders. And further, it is 
hereby provided, that whatsoever minister, being conveened before the 
said general meeting and representatives of the Presbyterian mi- 
nisters and elders, or the visitors to be appointed by them, shall either 
prove contumacious in not appearing, or be found guilty, and shall be 
therefore censured, whether by suspension or deposition, they shall 
ipso facto be suspended from, or deprived of their stipends and bene* 
fices. 



No. VI. Act 1690, c 23. 

Act concerning Patronages. 

Our Sovereign Lord and Lady, the King and Queen's Majesties, 
considering, That the power of presenting ministers to vacant 
churches, of late exercised by patrons, hath been greatly abused, and is 
inconvenient to be continued in this realm, Do therefore, with the 
advice and consent of the Estates of Parliament, hereby dischai^e, 
cass, annull, and make void the foresaid power, heretofore exercised 
by any patron of presenting ministers to any kirk now vacant, or 
that shall hereafter hempen to vaik within this kingdom, with all ex- 
ercise of the said power : And also all rights, gifts, and infeftments, 
acts, statutes, and customs, in so far as they may be extended, or un- 
derstood, to establish the said right of presentation ; but prejudice 
always, of such ministers, as are duly entered by the foresaid presen- 
tations, (while in use,) their right to the manse, glebe, benefice, 
stipend, and other profits of their respective churches, as accords : 
And but prejudice to the patrons of their right to employ the vacant 
stipends on pious uses, within the respective parishes, except where 
the patron is Popish, in which case he is to employ the same on 
pious uses, by the advice and appointment of the presbytery ; and in 
case the patron shall fail in applying the vacant stipend for the uses 
foresaid, that he shall lose his right of administration of the vacant 
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stipend for that and the next vacancy, and the same shall be disposed 
on by the presbytery to the uses foresaid; excepting always the 
f acant stipends within the bounds of the synod of Argile : And to the 
effect, the calling and entering ministers, in all time coming, may be 
orderly and regularly performed, their Majesties, with consent of 
the Estates of Parliament, Do statute and declare. That, in case of 
the vacancy of any particular church, and for supplying the same 
with a minister, the heritors of the said parish, (being Protestants,) 
and the elders, are to name and propose the person to the whole con- 
gregation, to be either approven or disapproven by them ; and if they 
disapprove — That the disapprovers give in their reasons, to the eifect 
the affair may be cognosced upon by the presbytery of the bounds, at 
whose judgment, and by whose determination, the calling and entry 
of a particular minister is to be ordered and concluded } And it is 
hereby enacted. That if application be not made by the eldership, 
and heritors of the parish, to the presbytery, for the call and choice 
of a minister within the space of six months after the vacancy, that 
then the presbytery may proceed to provide the said parish, and plant 
a minister in the church, tanquam jure devoltUo. It is always here- 
by declared, that this act shall be but prejudice of the calling of mi- 
nisters to Royal Burghs by the Magistrates, Town-Council, and 
Kirk Session of the burgh, where there is no landward parish, as 
they have been in use before the year 1660. And where there is a 
considerable part of the parish in landward, that the call shall be by 
Magistrates, Town-Council, Kirk-Session, and the Heritors of the 
landward parish. And in lieu and recompence of the said right of 
presentation, hereby taken away, their Majesties, with advice and con- 
sent foresaid, statute and ordain the heritors, and liferenters of each 
parish, and Town- Councils for the burgh, to pay to the said patrons, 
betwixt and Martinmas next, the sum of six hundred merks, propor- 
tionally affeirilig to their valued rents in the said parish, viz. two 
parts by the heritors, and a third part by the liferenters, deducing 
always the patron's own part, affeiring to his proportion as an heritor ; 
and that upon the said patron his granting a sufficient and formal 
renunciation of the said right of presentation in favours of the said 
heritors, Town-Council for the burgh, and Kirk-Session : And it is 
hereby declared, That, as to the parishes to which their Majesties 
have right to present, upon payment of the said six hundred merks to 
the clerk of the Thesaury, their Majesties shall be fully denuded of 
their right of presentation, as to that parish ; and as to other patrons, if 
they refuse to accept the said six hundred merks, the same is to be 
consigned in the hands of a responsal person in the parish, upon the 
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hazard of the consigners, not to be given up to the patron, until he 
grant the said renunciation ; allowing, in the meantime, the heritors 
and Kirk-Session to call the minister, conform to this act: And 
ordains letters of horning to be direct at the instance of the patron, 
against the heritors and others, who shall not make payment of the 
said six hundred merks, after the said term of Martinmas next, and 
likewise at the instance of the heritors, and others willing to pay 
against these who are unwilling. And in case the patron be unwill- 
ing to accept the said sum, or the heritors, and others aforesaid, un- 
willing to pay, ordains letters of horning to be direct, at the instance 
of their Majesties' solicitor, against either of them. And further, 
their Majesties, with advice and consent foresaid, statute, enact, and 
declare. That the right of the teinds of the said parishes, which are 
not heritably disponed, shall, by virtue of this present act, belong to 
the said .patrons, with the burden always of the ministers' stipends, 
tacks and prorogations already granted of the said teinds ; and of such 
augmentations of stipends, fiiture prorogations, and erections of new 
kirks, as shall be found just and expedient, providing the said patrons, 
getting right to the teinds, by virtue of this present act, and who had 
no right thereto, of before, shall be ; like as they are hereby obliged 
to sell to each heritor, the teinds of his own lands at the rate of six 
years' purchase, as the same shall be valued by a commission for the 
valuation of teinds : And whereas there are certain lands and annual- 
rents holden of the said benefices, and beneficed persons, from which 
the patrons might have some benefit arising to them, it is hereby 
ordained. That the right of superiority of the said lands and annual- 
rents, shall belong to their Majesties in all time coming, with all 
the whole causalities and emoluments thereto, notwithstanding any 
former act of Parliament in the contrar; reserving, notwithstanding, to 
the patrons, the feu- farms and feu-mails of the said superiorities, ay 
and while they receive payment and satisfaction from their Majesties, 
of the price thereof, at the rate of one hundred merks for each chalder 
of victual over head, and for each hundred merks of feu-mail, except 
where the said feu-farms are a part of the minister's modified stipend, or 
where the minister is and has been in possession thereof for the space 
of ten years, or where he has the full benefice, in which cases they ' 
are irredeemable. Excepting, likewise, from this act, the superiorities 
belonging to the Deanry of Hamilton, and the Provostry of Bothwell, 
whereunto the Duke of Hamilton has right, which are no-ways 
hereby prejudged. 
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No. VII. Act 10, Q. Anne, c. 12.— A.D. 1711. 

" Whereas by the antient laws and constitutions of that part of 
Great Britain called Scotland, the presenting of ministers to vacant 
churches did of right belong to the patrons, until by the twenty-third 
act of the second Session of the first Parliament of the late king Wil- 
liam and Queen Mary, held in the year One thousand six hundred 
and ninety, intituled, Act concerning Patronages, the presentation 
was taken from the patrons, and given to the heritors and elders of 
the respective parishes; and in place of the right of presentation, the 
heritors and life-renters of every parish were to pay to the respective 
patrons a small and inconsiderable sum of money, for which the pa- 
trons were to renounce their right of presentation in all times there- 
after : And whereas, by the fifteenth act of the fifth Session, and by 
the thirteenth act of the sixth Session of the first Parliament of the 
said King William, the one intituled. An a>ct for encouraging of 
freachers at vacant churches he-north Forth, and the other intituled 
Act in favour of preachers be-north Forth ; there are several bur- 
thens imposed upon vacant stipends, to the prejudice of the patron's 
right of disposing thereof: And whereas that way of calling ministers 
has proved inconvenient, and has not only occasioned great heats and 
divisions among those who by the aforesaid act were entitled and 
authorized to call ministers, but likewise has been a great hardship 
upon the patrons, whose predecessors had founded and endowed those 
churches, and who have not received payment or satisfaction for their 
right of patronage from the aforesaid heritors or liferenters of the 
respective parishes, nor have granted renunciations of their said rights 
on that account;" be it therefore enacted, by the Queen's most ex- 
cellent Majesty, by and with the advice and consent of the lords spi- 
ritual and temporal, and commons, in this present Parliament as- 
sembled, and by the authority of the same, That the aforesaid act 
made in the year one thousand six hundred and ninety, intituled Act 
concerning patronages in so far as the same relates to the presenta- 
tion of ministers by heritors and others therein mentioned, be and is 
hereby repealed and made void ; and that the aforesaid fifteenth act 
of the fifth Session, and thirteenth act of the sixth Session of the 
first Parliament of King William, be and are hereby likewise repealed 
and made void ; and that in all time coming, the right of all and every 
patron or patrons to the presentation of ministers to churches and 
benefices, and the disposing of the vacant stipends for pious uses with- 
in the parish, be restored, settled, and confirmed to them, the afore- 
said acts, or any other act, statute, or custom to the contrary in any 
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wise notwithstanding ; and that from and after the first day of May^ 
one thousand seven hundred and twelve, it shall and may he lawful for 
her Majesty, her heirs and successors, and for every other person or 
persons who have right to any patronage or patronages of any church 
or churches whatsoever, in that part of Great ^ritoi^ called Scotland^ 
(and who have not made and subscribed a formal renunciation thereof 
under their hands,) to "present a qualified minister or ministers to any 
church or churches whereof they are patrons, which shall, after the 
said first day of May^ happen to be vacant ; and the presbytery of the 
respective bounds, shall, and is hereby obliged to receive and admit 
in the same manner such qualified person or persons, minister or mi- 
nisters, as shall be presented by the respective patrons, as the persons 
or ministers presented before the making of this act ought to have 
been admitted. 

II. Provided always. That in case any patron or patrons have ac- 
cepted of, and received any sum or sums of money from the heritors 
or liferenters of any parish, or from the Magistrates or Town-Coun- 

' cil of any borough, in satisfaction of their right of presentation, and 
have discharged or renounced the same under their hand, that nothing 
herein shall be construed to restore such patron or patrons to their 
right of presentation ; any thing in this present act to the contrary 
notwithstanding. 

III. Provided also, and it is hereby enacted by the authority afore- 
said, That in case the patron of any church aforesaid shall neglect or 
refuse to present any qualified minister to such church that shall be 
vacant the said first day of May^ or shall happen to be vacant at any 
time thereafter, for the space of six months, after the said first day 
of May^ or after such vacancy shall happen, that the right of presen- 
tation shall accrue and belong for that time to the presbytery of the 
bounds where such church is, who are to present a qualified person 
for that vacancy tanquamjure defjoluto* 

IV. And be it further enacted and declared by the authority afore- 
said, That the patronage and right of presentations of ministers to 
all churches which belonged to Archbishops, Bishops, or other dig- 
nified persons, in the year one thousand six hundred eighty-nine, 
before Episcopacy was abolished, as weU as those which formerly be- 
longed to the Crown, shall and do of right belong to her Majesty, 
her heirs and successors, who may present qualified ministers to such 
church or churches, and dispose of the vacant stipends thereof for 
pious uses, in the same way and manner, as her Majesty, her heirs 
and successors, may do in the case of other patronages, belonging to 
the Crown. 
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V, Declaring always, That nothing in this present act contained, 
shall extend, or be construed to extend, to repeal and make void the 
aforesaid twenty-third act of the second session of the first parliament 
of the late King William and Queen Mary, excepting so far as re- 
lates to the calling and presenting of ministers, and to the disposing 
of vacant stipends, in prejudice of the patrons only. 

VI. And be it farther enacted, by the authority aforesaid, That 
all and every patron and patrons, who have not taken, or shall not 
take, at any time before his or their presenting a minister or minis- 
ters to any church or churches aforesaid, the oath appointed to be 
taken by persons in publick trust, by an act made in the sixth year 
of her Majesty's reign, intitled. An act for the better security of her 
Majesty s person and government^ shall, and are hereby obliged, at 
their signing such presentation, to take and subscribe the aforesaid 
oath before the Sheriff of the shire, Stewart of the stewartry, or be- 
fore any two or more Justices of the Peace, of the county or place 
where such patron resides ; and in case such patron or patrons, who 
have not formerly taken the aforesaid oath, refuse or neglect to take 
the same at the signing of such presentation, that the same shall be 
and is hereby declared to be void, and the right of presentation, and 
of the disposing the vacant stipends for that time, shall belong to her 
Majesty, her heirs and successors, who may present a qualified person 
to such church or benefice, at any time within the space of six 
months after such neglect or refusal ; any thing in this present act, 
or in any other act, to the contrary notwithstanding. 

<< \l\. And whereas the right of patronage of churches may 
belong to papists ; " Be it therefore enacted by the authority afore- 
said. That any person or persons, known or suspected to be Papists, 
and who have a right of presenting ministers, shall be obliged, at 
or before his or their signing any presentation, to purge himself of 
Popery, by taking and signing the formula contained in the third 
act of the Parliament of Scotland^ held in the year one thousand 
seven hundred, intituled. Act for preventing the growth of Popery; 
and in case such Popish patron or patrons shall refuse to take and 
subscribe the formula aforesaid, the same being tendered to him or 
them by the Sheriff of the shire, Stewart of the stewartry, or any 
two or more Justices of the Peace within their respective jurisdic- 
tion, who are hereby impowered to administer the same, the presen- 
tation, and the right of disposing the vacant stipends shall, for that 
time, belong to her Majesty, her heirs and successors, who may pre- 
sent any qualified person or persons within six months after such 
neglect or refusal ; any thing in this present act, or any other act 
to the contrary notwithstanding. 
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A 
Acts of Assebihi/Y. 
Licentiates and Presentees, (act9, 1779,) (5, 1799,) 152,— (10, 1711,) 
154,(8, 1813,) (7, 1827,) (8, 1832,) 153,— (6, 1761,) 156,— (1638,) 
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Transportation, (1642; 7, 1704; 8, 1716; 9, 1 726,) 263, ef ^c^. 
Acts of Parliament. See Statutes, 
Admission of Presentee, 260. 
Age of Presentee, 150, 244. 

Assistants and Successors may be appointed, 87, et seq. 
Case of Tron Church, Note of Lord Moncrieff, 90, note. 
Consent of incumbent, 92, — if insane, 93, et seq. 

B 

Benefice distinct from Pastoral Office, 1, 186, 189, et seq, 242. 
Bishops restored, 16, — rights of, 29, et seq. 
Blind, if candidate for License, 156, 157. 

C 

Candidates for License, course of study, &c. required, 153. 

Calls, 3, 14, 17, 189, et tfe^'.— required by Assembly, 193, — form of, 
197, — disregarded under Episcopacy, 198, — acts of Assembly, 200, 
et seq. — statutes, 206, et seq, App. — effect of dissent of congregation, 
225, et seq, — decisions of Assembly, 230, — procedure in moderating 
call, 234, et seq, — presented to presbytery, 237, — objections, 238, 
et seq. 

Certificates of Students, 153, et seq. 

Chair in University, if held by presentee, 167, 251. 

Church Courts, jurisdiction of, 274, et seq. 

Commissioner, presentation by, 113, — alone, required to qualify, 117, 
et seq, — Presbytery may judge of regularity of commission, 279. 
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Congregation, their rigbt to elect minister, 3^ 14, 17, 191, 200,~difl- 
sent of, 222, et ^e^.— object to transportation, 262. See Calls, 

Conveyance of right of patronage effectual, 81, ^^ seq.^noi by Magis- 
trates of royal burgh, 84. 

Corporation, patronage of, 108. 

Course of study required in candidates, 158. 

Court of Session, jurisdiction of, 178, 187, 274, et seq. 

Curators consent to presentation by minor, 99. 

D 
Deaf, if candidate for license, 156. 
Discipline, books of, 2, 8, 13, 14, 191. 
Second book adopted by Assembly, 194. 

E 
Election of ministers, 8, 14, 1 7, 191, 225. See C(dls. 
Episcopacy, 16, 31, 89, et seq. 

Examination of. presentee, 242, et seq.-^lf Presbytery dissatisfied, 254, 
et seq. 

F 
Females admitted to vote for presentation of minister, 109. 
Feuars, vote of, in election of minister, 109. 
Fiars or liferenters entitled to present, 96. 
Fruits of benefice, retention of, 7, 283, et seq. 

G 
Gaelic language required in presentee where spoken, 169, 170, 247. 

H 
Heritors and elders to elect ministers, 19,— how to vote, 103, 106,^^ 

seq. 
Heritors no title to reduce a grant of patronage, 85. 
Heritors and tenants, 109. 
Heritors, elders, and parishioners, their title to object to presentation, 

119, et seq. 
House of Lords, jurisdiction of, 274, et seq. 

I 
Incumbent, consent of, to appointment of assistant and successor, 92, 

— insanity of, 93, et seq. 
Intrusion, 3, 192, et seq. See Calls. 

J 
Jurisdiction of Civil and Church Courts, 274, et seq. 
Jus Devolutum of Presbyteries, 110, 1 14, 115, et seq. — under Canon 
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htLW, 126, — after Reformation, 127, et seq, — comihencement and cur- 
rency of six months, 131, e^ seq. 165, 166. 

K 
Kirk-session, right to present, 200. 
Knox, John, call of, 196, note. 

L 

Libel against presentee, 234, 239, 240, 243. 

License by Presbytery, 150, et seq. — if candidate blind or deaf, 156, 
157, — Relief minister applying for, 158, — to be produced to Presby- 
tery, 164. 

Licentiate of foreign churches formerly received, 152, — course of 
study and trials, 1^3, et seq. — questions, oaths, &c., 154^ et seq. See 
Presentee. 

Liferenters or Fiars entitled to present, 96. 

M 

Magistrates of Royal Burgh cannot alienate patronage, 84. 

Married woman, presentation by, 98. 

Ministers, their right to spiritusJ office and temporal emoluments dis- 
tinct, 1, 186, 189, et seq. 242, et seq. — after Reformation without legal 
provision, 2, 10, — not to be intruded on a congregation, 3, 192, 194, 
et seq. 

of Relief Synod applying to be admitted, 158. 

See CaUs — Presentee. 

Minor may present with consent of Curators, 99. 

Moderating in a Call, 233. 

Moncrieff, Lord, opinion by, 90. 

O 

Oaths to be talcen by Patrons, 115, 141, — Commissioners, 117, — Licen- 
tiates, 159, — Oaths of Allegiance, Assurance, and Abjuration, 159, 
161, Notes, 162,— as to Simony, 180. 

Objections to presentee, 196, et seq. 225, et seq. 234, et seq. 257, 262. 

Ordination, 258, et seq. 

P 

Parishes which obtained patronage under 1690, 20, note. 

Pastoral Office, distinct from Benefice, 1, 186, 189, et seq.,242, et seq. 

Patrons, their original Rights and Privileges, 5, 6, 7, — Title of, 23, et 
seq, — exercise of their right, 86, et seq. — Patrons altemis victims, 
102 — 110, — where proper turn omitted, HI, — cannot present him- 
self, 112, — may appoint by Commissioner, 113 — 117, — oaths by, 
115, et seq,, 124, — Popish Patron, 118, et ^c^^.— must present within 
six months after vacancy, 129, et ^e^.— how to be calculated, 131, 
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et seq.'^how currency suspended, 184, etseq, 165, 166,— Patrons for- 
merly entitled to vacant stipends, 218, 283. 

Patronage prior to Reformation, 8, 9, — gi^en to the Kirk, by 1567, c. 7, 
except Laic Patronages, 10, App. II. — Patronages of Popish Church 
claimed by James VI., 12, — remonstrated against by the Kirk, 13, et 
seq.-^ Patronage abolished, 17, — restored, 18, — again annulled, 19, 
App. VI. — restored, 10 Anne, c. 12,20, App. VII. — remonstrated against 
by Church, 21, — patronage, an heritable right, 23, — transference and 
completion of right, 24, et acq, — history of Patronages belonging to 
Bishops and Religious Houses, 29, et seq. — Prescription, 47^ — what 
** continual " possession, 50, et seq, — In united parishes, 68, 69, — can- 
not be lost by mere neglect, 70, — in individuals jointly, 72,. e/ seq, — 
of a new parish formed out of others, 75, — may be conveyed to 
heritors and tenants, 81, — to a widow as liferent provision, 83, 
—magistrates cannot alienate, 84, — in united parishes, patronage 
per vices, 100, — of heritors, 103, ef seq, 109,— of corporation, 108. 
Acts of Assembly regarding Calls and Patronage^ 192, et seq. — 

Statutes, 206, et seq. Appendix. 
Purchase of Patronage under 1690, 19,20, 221, — restored to Patrons 
223, Appendix. 

PeopliB, their right to elect Minister, 3, l7,-*-to Call, 188, et seq, 200, 

—to object to Presentee, 165, 166, 242,— to oppose Transportation, 
262. 

Pluralities, 166, 250, et seq. 

Popery abolished, 10. 

Popish Patron, Presentation by, 118, 279. 

Possession of Patronage, what necessary, 48. 

Presbytery to settle Ministers with consent of Congregation, 17, — Jus 
Devolutum of, 110 — 114, et seq, — under Canon Law, 126, — after 
Reformation, 127, et seq. — six months how to be calculated, 131, e^ 
seq. 165, 166, — Licensing Candidates, 150, et seq, — Power as to Calls, 
190, et seq, — what effect to give to dissent of Congregation, 225, — 
Examination, Ordination, and Admission of Presentee, 242, et seq, — 
jurisdiction regarding presentations, 274, et seq, — sole judge of lite- 
rary and moral qualifications, 272 — 294. 

Prescription of right to Patronage, 47, — what '* continual " possession, 
50, et seq,'—m united parishes, 68, et seq. 

Presentation, 86, et seq, — of assistants and successors, 88, et seq, — 
by liferenter, 96, — by deposed minister, 97, — by married woman, 
98,— by tutors and curators, 99, — in united parishes, 100, — per 
vices, 102 — no, — by a class of persons, 103, et seq, — within six 
months of vacancy, 127, etseq, — commencement and currency of 
term, 131, et seq. — in case of settled ministers, 165, 166, — essentials 
of presentation, 169, 186,— if obtained by simony, 172, etseq, — title 

to benefice, 169, 242, — jurisdiction of civil and church courts as to 
presentations, 274, et seq. — See Patron, Patronajge, Presentees 
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Presentee, qualificationB of, 149, etseq, — age of, 150,244,— license, 150, 
et seq. 
Licentiate of foreign church, 152, — course of study and trials, 

159, et seq. 
Oaths, &c. 154, etseq, — when a minister of Relief Synod, 158. 
Plurality of benefices, 166, 250. 
Holding a Chair in University, 167, 251. 
Holding any place of Judicature, 168. 
Gaelic language required in Presentee where spoken, 169, 170, 

247. 
Simony, 1 72, et seq. 

Call of, 189, et seq. 296,— objections to, 235,-299. 
Examination of, 242, et seq. — if Presbytery dissatisfied, 259,-«ob- 

jections of parishioners, 257. 
Ordination of, 258, et seq. — Admission, 260. 
Transportation, 261, et seq. — objections to, 262, et seq. 
Jurisdiction of Civil and Church Courts regarding, 274, et seq. ^ 
Preses of meeting not entitled to double vote at Election of Minister, 

107. 
Professor in University presented to Church, 167, 251. 
Probationer, 153, et seq. 169, 164. See Licentiate, Presentee. 
Pupil, Tutor may present for, 99. 
Purchase of Patronage under 1690, 19, 221. 

Q 

Questions put to Student before licensing, 154, — to Presentee before 
ordination, 258. 

R 
Relief Synod, minister of, applying to be admitted, 158. 

S 
Settlement of ministers, 17, 149, et seq. 189, et seq. 242, et seq. 268. See 

Call, Presbytery, Presentation, Presentee, 
Simony, 172, et seq. 

Six months, within which Patrons must present, commencement, cur- 
rency of, &c. 126, etseq. 165, 166. 
Soliciting Presentations, 171. 

Statutes, — abolishing Popery and advancing Reformation, ( 1 567, c. 2, 
9,5, 6, 7, 11,) 10, App. L II. — (1581, c. 100,) 19,— (1592, c. 116, 
c. 117,) 15, App. III. IV. 
Restoration of Episcopacy, (1612, c. 1,) 16. 
Patronage, (1649, c. 39,) 17, note, 199,— (1662, 9,) 18,— (1690, c. 

29,) 19, App. VI.— (10 Anne, 12,) 20, App. VII. 
Establishment of Presbytery, (1690, c. 5,) 221, App. V. 
Calls, (1567, c. 6,7,) 206, Appendix, Nos. 1, 2,— (1594, c. 199,) 



